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President's Message 


We shall remember the 1953 Session of the Florida Legislature with mixed 
emotions of relief, gratification, amazement, gratitude, and finally of deter- 
mination for improvement in the light of lessons learned. We are relieved 
that the session is over. Sixty day of suspense is enough! We are gratified 
that our most improtant project, the establishment of the Judicial Council, is 
now an accomplished fact, and that many dangerous bills were opposed and 
defeated. Our amazement has been aroused by the veritable rash of bills 
introduced to get good old Tom, Dick and Harry admitted to the profession 
in disregard of all education standards and, in one case, even of precious con- 
viction of infamous crime. Why any responsible legislator, even though not a 
lawyer, would introduce or support such vicious bills has been beyond our com- 
prehension. We are grateful to the good, loyal and stalwart members of the 
House and Senate who not only worked with our Legislative Committee in 
opposition to such bills and defeated them, but who were responsible also for 
the enactment of much of the legislation sponsored or supported by the Bar. 
We are particularly happy that the overburdened Justices of our Supreme Court 
shall henceforth have a full complement of competent and adequately compen- 
sated research assistants. Our Committee on Juvenile Courts is to be congratu- 
lated for the defeat of the bill which would have permitted non-lawyers to serve 
as judges of those powerful and important courts. Parts of the legislation 
sponsored respectively by the Tax Section, the Committee on Probate and Guard- 
ianship, and the Committee on Criminal Law and Procedure are reported to have 
passed both houses and other parts thereof are reported to have been killed. 
Thus The Florida Bar was not without its disappointments in its legislative 


efforts, but on the entire record it seems to have come through the legislative 
ordeal quite well. 


There is, however, a lesson to be learned from our 1953 legislative experience. 
Never again should we formulate our program a few days, weeks or even months 
before the Legislature convenes. Such a practice results almost inevitably in 
hastily conceived, ill considered, inadequately prepared and unsupported bills 
too often doomed to defeat. Our program should be well formulated and pub- 
lished to the entire bar long before the annual convention. It should be sub- 
mitted informally to the legislators well before the start of the session. In no 
event, other than of extreme emergency, should bills be submitted for the first 
time to the Board of Governors at or immediately preceding the annual conven- 
tion in a legislative year. Nor should any bills or legislative resolutions be 
brought before the Convention in such a year without previous consideration 
by an appropriate committee and the Board, for endorsement “in principle” or 
otherwise, no matter how artfully conditioned nor by what waiver of the by-laws 
it may be attempted. In any event, when the Legislature convenes, the requi- 
site copies of all bills should be fully prepared and in the hands of Senators 
and Representatives pledged immediately to introduce and support them. Finally, 
the sponsoring section or committee of the Bar should then collaborate with 
our Legislative Committee in appearance at all committee hearings thereof in 
both Houses. By such means as these, The Florida Bar would henceforth be 
assured not only of sound but also successful legislative programs. 

We learn from experience, and we should all take these lessons to heart. As 
early as July, 1952, President McRae published in the Journal the following 
in his first message: 


“The Board has begun the planning of the legislative program of the Bar 
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for the 1953 session of the Legislature. Committees are being requested to 

complete the preparation of bills, lying within their respective spheres, as 

far in advance of the convening of the Legislature as may be practicable.” 
And yet much proposed legislation was not submitted to the Board of Governors 
until its pre-Convention meeting at Hollywood, and some was even submitted 


for the first time from the floor of the Convention, but a few days before the 
Legislature convened. 


As the 1953 Legislature adjourns, let us now begin formulating our 1955 


legislative program. All sections, committees, bar associations and lawyers please 
take note! 


HORNER C. FISHER, President. 


LAW BOOKS — THOMAS LAW BOOK COMPANY 
PUBLISHERS — DEALERS — IMPORTERS IN BUSINESS SIXTY-FIVE YEARS 
WE BUY .. . WE SELL . . . WE EXCHANGE 
209 North Third Telephone Main 2236 St. Louis 2, Missouri 
H. D. BENEDICT, President H. H. BOLLENBACH, Vice-President 
W. W. MATTHEWS, Secretary 
LET US KNOW YOUR WANTS 
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perience. He has an International Reputation as Handwriting Expert. Qualified to testify 
in all Federal and State Courts and also the Latin Americas. Consultation by appoint- 
ment. Complete Scientific Photographic Laboratory for Infra-Red and Ultra-Violet Ray 
Examination of Questioned Documents. 

MIAMI 32, FLA. 


SUITE 907, OLYMPIA BLDG. PHONE 3-2050 


= 


WE ane equipped to give you prompt, efficient 
and economical service in printing your legal 
briefs. Twenty years of experience and know- 
how enable us to produce a printed brief at 
the low price of $3.00 per printed page. Send 
your next brief to Rose—and see how easy it 
is to be satisfied. 


R(X PRINTING COMPANY, Inc. 


ROSE BLDG. TALLAHASSEE, FLORIDA 
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Confidentially for You, Mr. Attorney 
PUBLIC RELATIONS BEGINS WITH YOU 


* This article is published as a part of the program of the Public Relations Committee of The Florida 
Bar, a primary objective of which program is to impress upon the individual lawyer the importance of 
employing good public relations in his everyday practice. Written by Philip S. Habermann, Executive 
Secretary of the Wisconsin Bar Association, this article is reprinted with permission. 


Attorneys are so hypnotized by the 
term “public relations” that they over- 
look the obvious fact that it is. only 
another name for what clients and the 
general public think of attorneys. It is 
no magic Hadacol that will cure the 
economic ills of the profession and fat- 
ten your pocketbook. Like a good repu- 
tation, good public relations cannot be 
bought but must be earned. No paid 
advertising, no press agentry and no 
public service program can substitute 
for a sound attorney-client relationship. 
Above all, don’t look at public relations 
as the key to higher fees. 


If people are to have faith and confi- 
dence in attorneys, they must first 
know an attorney and appreciate what 
he can do. Thus the individual attorney- 
client relationship is the doorway to 
public respect and good will. Yet it is 
at the level of day-to-day contacts with 
clients in our own offices that our 
public relations are so often bungled. 


What can we do about it? Plenty, 
and at very little cost. Attorneys are 
often told they take care of everyone’s 
business but their own. Let’s be smart 
and counsel ourselves on how we run 
our own offices. The following check 
list will stimulate some ideas if viewed 
as a self-appraisal of your client 
relations. 


Attorney-Client Relations: 


How does the client size you up? 
Your Office 


Your client’s first impression of you 
is gained from your office. Is it modern 
and businesslike? Clean, comfortable 
and efficient appearing? Is it con- 
venient and private? Are your clients 
greeted and handled tactfully and 
graciously by your _ stenographer? 
While “plush” offices are not essential, 
give heed to the old adage, ‘‘Nothing 
succeeds like success.” What sort of 
first impression do you think a stranger 


gets of your office? Personal “house- 
keeping” is also important. It would 
be a good practice for each of us at 
least once a year to take everything 
out of our desks and sort it over. 


Interviewing Clients 


Doctors are often judged as having 
a good or poor “bedside manner.” How 
are your “deskside manners”? Are you 
gruff and impatient or sympathetic 
and helpful? Remember, many of your 
clients are emotionally wrought up and 
worried or they wouldn’t be there. 
Don’t be evasive and non-committal. 
Be frank and as reassuring as circum- 
stances permit. Don’t be condescending. 
Try to talk the client’s language. Don’t 
begrudge a little time for pleasantries. 
It pays big dividends. 


Be Available 


Don’t be hard to get. Good cases pop 
up in the most unexpected ways. No 
client is unimportant. Never let one 
feel that he has received “the old 
brush-off”. Even if you are busy, you 
can still step out for a moment to per- 
sonally tell the client, who has come 
a long way, why you can’t see him now. 
It is no disgrace to be busy—in fact, 
the clients think all the more of you 
for it. Just don’t be unavailable! Don’t 
keep clients waiting for hours in your 
office. Their time is valuable, too. If 
for any reason you are delayed or can’t 
see them on time, get word to them. 
Treat them as you would like to be 
treated. When possible, greet them in 
the waiting room and escort them into 
your office. 


Pests 


Be tactful, patient and polite—at 
least for the first six interviews. The 
client may not have a case; if not, try 
and convince him. Someday he may 
have a good one, and will return. For 
the pest who comes back repeatedly, or 
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who is obviously seeking free legal ad- 
vice, a modest but promptly rendered 
statement for services is a _ great 
deterrent. 


Telephone Manners 

The girl who handles your incoming 
calls can make friends and influence 
people—or otherwise. She should be 
tactful, helpful and polite. School her 
in the manners and methods she is to 
use. We don’t suggest spying, but you 
might listen in on a call to your office 
over a friend’s extension phone some 
day. How do you think the clients 
react? 

Keep track of phone calls. Bill for 
those in which you give legal advice 
which is the equivalent of an office call. 
Again, be available on the phone. 


Grievances 


You can’t satisfy everybody, but 
generally speaking, never let a client 
go away dissatisfied, If you are un- 
justly accused, insist that another law- 
yer or the local bar association arbi- 
trate to clear you and satisfy the 
client. Many grievances arise from 
misunderstandings, and for that there 
is little excuse, An aggrieved client— 
right or wrong—is usually a talkative 
one. Go out of your way to mollify him, 
else he damages your reputation and 
that of the entire Bar. 


Keep Clients Informed 

To the client, his case or problem is 
probably the most important thing on 
his mind. It may involve what to him 
is a lot of money. He and his family 
worry about it. Nothing adds fuel to 
these worries like being kept in the 
dark. Within reason, let him know what 
you are doing, what progress is being 
made, what the delays are and why. 
Send copies of letters, review the case 
with him, and in general let him know 
how much work you are doing. Remem- 
ber, surveys indicate that the greatest 
public dissatisfaction with lawyers is 
that they are so darned slow! Get the 
reputation for doing your work 
promptly! 


Atmosphere 
Everyone calls an M.D., “Doc”. His 


office glistens with chrome and awe- 
some gadgets. White uniforms and a 
medical smell all create an impressive 
atmosphere which patients seem to 
expect to pay for. With this, attorneys 
can’t compete. The day of the powdered 
barrister’s wig is past. But you can 
use a bit of psychology in handling 
your clients, at least some of them. For 
example, don’t be so blunt and off-hand 
with answers. You may know very well 
the answer to a client’s question. Yet 
he is doubly impressed if you tell him 
and open the book and show him where 
it says so. Your answer is more author- 
itative in his eyes if you look it up, or 
follow up his call with a letter, stating 
that you wish to confirm that the 
answer to such and such a question is 
so and so, citing authority. That, to 
him, is written proof. Bills sent with 
such letters are well received. 

Of course, you won’t use these ap- 
proaches with every client. Use your 
judgment! 


Fees 


No one respects a cheap attorney or 
a fee cutter. Handle charity cases on 
that basis, otherwise charge an ade- 
quate but reasonable fee. Have an 
understanding with the client. Let him 
know on what you are basing your 
charge. Almost never let a client leave 
dissatisfied with your fee. Generally, 
the client has a pretty good idea of 
how much work you put in. He will 
understand a fee based on time spent. 
If in doubt, discuss your fee with him. 
Most clients are fair. 


The Complaining Client 

How many clients have you lost be- 
cause they thought you overcharged 
them? On the other hand, how many 
times have you done what you know 
was a top-notch job, with good results 
and a happy client who doesn’t com- 
plain about your fee, only later on to 
see him turn up in a competitor’s office 
for no apparent reason? 

We’ll venture a guess that the latter 
group is larger than the first. Anyhow, 
you get some of the other fellows’ 
clients by the same process. 

Do you worry because a few clients 
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SUCCESS 


Success as a lawyer is made 
more rapid and more certain by 
the selection of the proper work- 
ing tools. They help win cases. 


It has been our pleasure and 
privilege to supply the Bench 
and Bar of Florida with the best 
in lawbooks since the founding 
of this Company in 1882. We 
especially recommend the fol- 
lowing publications to help you 
win more cases. . . more easily: 


American Jurisprudence 
@ American Law Reports 


@ American Law Reports, 
2d Series 


Permanent A.L.R. Digest 


®@ Remington on Bankruptcy 


Couch: Cyclopedia of 
Insurance Law 

Supreme Court 

Digest, Annotated 


@ U. S. Supreme Court 
Reports, L. ed. 


We shall be happy to supply further 
information about any of these pub- 
lications upon request, without obli- 
gation to you. 


The Lawyers Co-operative 
Publishing Company 
Rochester 14, New York 


complain to you about high fees and 
let you know that they think you have 
over-reached? Don’t let it worry you. 
It happens to others too, besides law- 
yers. Spend a morning behind the 
counter in a butcher shop, or at the 
checkout counter in a super-market, 
and you will hear some real complain- 
ing. The fact is, a lot of people are 
chronic complainers on prices. It seems 
to make it easier to pay the bill if they 
can gripe a little, jokingly or not, and 
they complain about the high cost of 
everything today—including lawyers’ 
fees. Honestly now, haven’t we all done 
it to the grocer or the plumber lately? 

Proof of the matter is that we don‘t 
know of any lawyers who are getting 
rich these days. So if you know your 
fees are reasonable in view of the work 
and results, don’t worry. After all, a 
highly trained professional man is paid 
partly for what he accomplishes, and 
not just at an hourly rate for his labor. 


Statements 


Your case is closed, your client is 
happy, but you haven’t been paid. Many 
pleasant client relationships go on the 
rocks at this point, due solely to un- 
businesslike handling by the attorney. 
A great deal of unnecessary bad public 
relations grows out of long delayed 
billing of fees, unexplained fees, mis- 
understood charges or services and no 
discussion re payments. Most clients 
prefer an itemized statement. Sporadic 
billing and little or no follow-up of 
slow accounts are just plain inefficient 
business. Delinquency in regular billing 
begets delinquency in payment. A loose 
system of billing and follow-up invites 
slow pay and possibly utter disregard 
of the account and a lost client. 

Again, use psychology. “Services on 
transfer of real estate—$8.00” sounds 
better than “Drawing deed—$5.00”, 
and is really more descriptive of the 
services rendered. Remember—BILL 
PROMPTLY—the client’s evaluation 
of professional services varies in in- 
verse ration to the time when rendered. 


Collections 


Sue for a fee only as a last resort. 
An account should not be sued on, and 
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it is an injustice to most clients to 
do so, unless and until the attorney’s 
office is certain it cannot be collected 
any other way. It is not always’ pos- 
sible for the busy attorney to know 
about the indigent and hardship cases. 
Sometimes they are overlooked. Get 
adequate information about clients on 
the first call. It is your responsibility 
to determine these cases and adjust 
the charge accordingly. 


Don’t Be Selfish 


You couldn’t handle all the law busi- 
ness in your community if you could 
get it. Don’t begrudge the business 
your competitor gets. Sheer chance or 
luck plays a part, but in the long run 
it evens out and you will get your 
breaks, too. Instead of grumbling, start 
analyzing yourself and your ways if 
you believe you aren’t getting the 
clients you deserve. 


Canons of Ethics 


If people (attorneys included) lived 
by the Ten Commandments, life would 
be pleasant. Attorneys have their own 
Commandments—47 of them—and you 
should read them regularly and practice 
by them continually. If your competitor 
doesn’t, that won’t justify your neglect. 
Two wrongs don’t make a right. Sooner 
or later, the public catches on. After 
all, your reputation is always in the 
making. It is your most precious asset. 


EXTRA-CURRICULAR 
ACTIVITIES 


You first must meet people if you 
are to influence them. The Bar is tradi- 
tionally public spirited and lawyers are 
foremost in community activities. Don’t 
hide your light under a basket—be a 
selective “joiner”; volunteer generously 


for public services; and get around— 
in the right places, that is. In addition, 
utilize the means at hand to develop 
yourself, including: 

Speaking: Be available as a speaker 
on law or related subjects to lay groups 
—hbut prepare and do a good job. Your 
state bar association can help you with 
the materials. 


Bar Activities: Be active in your local 
and state bar associations. Volunteer 
for committee service, and follow 
through. The work is educational and 
the contacts are stimulating. Remem- 
ber, what other attorneys know and 
think about you plays an important 
part in building your reputation and 
practice. 

Post-Graduate Training: Never stop 
trying to learn, to keep up on new 
things, to improve your methods and 
techniques. Attend Bar and Law School 
Institutes, meetings and training 
courses, Read law reviews and other 
legal literature. 


Conventions: Attend state and Amer- 
ican Bar Association meetings. You 
will get to know lawyers and lawyers’ 
problems that way. You will never get 
ahead if you don’t raise your eyes 
above your desk. 


IT’S UP TO YOU! 


We may not have told you much in 
the preceding pages, but books have 
been written on the subject. All we 
want is for you to take careful stock 
of yourself and your ways, and consider 
whether you might profitably accept 
a few suggestions. Improved client 
relations of individual attorneys means 
improved public relations of the entire 
Bar. If people can just be helped to 
know attorneys better and to like them, 
it is a cinch they will use them more. 


GENUINE ENGRAVED LETTERHEADS 


$15.00 for 1,000 (Complete Cost) 
Free Designing — Free Proof — Free Die 


Mail us your present letterhead and indicate any changes desired. Without cost or obligation your 
tree proof will be mailed promptly, designed similar to your present letterhead or as you instruct us. 


MIAMI ENGRAVING COMPANY 
245 N. E. 37th Street (1 Block West of Biscayne Blvd.) Miami, Fla. 
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CANONS 
OF PROFESSIONAL ETHICS 


CANON 27. ADVERTISING, DIRECT OR INDIRECT. 


The customary use of simple professional cards is permissible. 
Publication in approved law lists and legal directories, in a manner 
consistent with the standard of conduct imposed by these canons, of 
brief biographical data is permissible. This may include only a state- 
ment of the lawyer's name and the names of his professional asso- 
ciates, addresses, telephone numbers, cable addresses, special 
branches of the profession practiced, date and place of birth and © 
admission to the Bar, schools attended with dates of graduation and 
degrees received, public offices and posts of honor held, bar and other 
association memberships and, with their consent, the names of clients 
regularly represented. This does not permit solicitation of professional 
employment by circulars, or advertisements, or by personal .commun- 
ications or interviews not warranted by personal relations. It is un- 
professional to endeavor to procure professional employment through 
touters of any kind. Indirect advertisements for professional employ- 
ment, such as furnishing or inspiring newspaper comments, or pro- 
curing his photograph to be published in connection with causes in 
which the lawyer has been or is engaged or concerning the manner 
of their conduct, the magnitude of the interest involved, the importance 
of the lawyer's position, and all other like self-laudation, offend the 
traditions and lower the tone of our profession and are reprehensible. 


(One of the Canons in the Code of Ethics adopted by the Supreme Court of Florida 
on January 27, 1941.) 
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THE JUNIOR BAR SECTION 


By MELVYN B. FRUMKES 
Miami Beach, Florida 


Judicial Administration and tenure 
investigation, local bar association co- 
ordination, summer placement for law 
students, and completion of uniform 
title standards is the announced pro- 
gram of the Junior Bar Section of The 
Florida Bar for the ensuing year. 


Realizing that the Florida Court 
system is definitely antiquated, exist- 
ing under a system created by the 
1885 Florida Constitution, and realiz- 
ing that the case load in the Florida 
Supreme Court is more than four times 
that of the national average, the Junior 
Bar is establishing a committee on 
judicial administration and tenure to 
study the Florida court system. This 
committee will work with the Florida 
Bar committee on judicial administra- 
tion and with the Judicial Council 
which was created by the 1953 session 
of the Florida Legislature. 


Attempts have been made in the past 
to modernize the Florida Court system, 
i.e., the recent proposed constitutional 
amendment to increase the Supreme 
Court to ten justices, etc.; but these 
have met with little success. It is felt 
that a thorough study of the problem 
and an educational program for the lay- 
man will do much towards the eventual 
goal of revising the Judicial Article of 
the Florida Constitution. The judicial 


administration and tenure committee 
has been labeled as the most important 
aspect of the Junior Bar Section’s 
work by President Mallory E. Horne. 


On the job training for law students 
during summer months is not only of 
great value to the young lawyer but is 
also a contribution to the Florida Bar 
in that it will aid in the improvement 
and strength of the future members of 
a proud profession. This, and the assist- 
ance that a young clerk can be to a law 
office, is recognized by the Junior Bar 
in the continuation of a program which 
will be in its third year. 


Under the chairmanship of Fletcher 
G. Rush, Orlando, the uniform title 
standards committee will complete its 
work this year. The committee is en- 
gaged in preparing a set of forms 
whereby title questions could be uni- 
formly answered throughout the state. 

For the first time in Junior Bar his- 
tory, an executive committee will be 
appointed to function at the request of 
the president and between meetings of 
the board of governors. Members of . 
this committee will be: Mallory E. 
Horne, President; Thomas H. Bark- 
dull, Jr., President-Elect; Jack Clark, 
Secretary; J. Rex Farrier, Jr., Treas- 
urer; Edward F. Wicke, Board member 
from the ist circuit; Roy T. Rhodes, 
2nd circuit; John E. Norris, 3rd cir- 
cuit; Sam H. Mann, Jr., 6th circuit, and 
John S. Rawls, 14th circuit. 
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THE LEGAL INSTITUTES PROGRAM 


The month of May witnessed a fitting climax of the excellent program of 
Legal Institutes conducted throughout the winter months. No less than seven 
Institutes were held during this past month and while relatively few programs 
are currently planned during the summer months, the period is being utilized 
in preparation for some outstanding programs in the fall and winter after the 
lure of vacations, beach and boat has passed. 


Anyone reading this and interested in arranging for an Institute in his locality 
should remember that several weeks advanced planning is advisable to permit 
satisfactory selection among desired speakers and proper promotion and pub- 
licity for the meeting. We are already obtaining commitments from speakers 
and outlining programs for several Institute meetings during the fall and it is 
by no means too early to commence the planning for your meeting. 


COMING INSTITUTES 
Institutes definitely scheduled and arranged for as of May 28, are: 


June 18—At Fort Lauderdale, during the evening dinner meeting of the Broward 
County Bar Association at 6:30 o’clock P. M. there will be conducted 
an Institute on the subject, “Legal Aid,” by a speaker of the Legal 
Institute Panel not yet committed. 


June 27—At Panama City; semi-annual meeting of the Bar Association of the 
14th Circuit. Prof. J. Allen Smith of the University of Florida will 
speak on “Recent Developments in United States Constitutional Law.” 


July 10—At Tampa, in conjunction with a later dinner meeting held jointly 
by the Tampa-Hillsborough County Bar Association with the Pinellas 
County Bar Association, there will be presented a Legal Institute at 


the Tampa Terrace Hotel covering the subjects “Legal Draftsmanship”, 
“Pre-Trial Conferences.” 


There will be a panel on the subject “The Art of Draftsmanship”, 
from 3 to 5 P.M., which will be conducted by Dr. George John Miller 
of Gainesville as moderator and Professor J. Allen Smith of the Uni- 
versity of Florida, College of Law, and Mr. Hal Crosby of Pensacola. 


At 5 P.M., Hon. Joseph L. White, Circuit Judge of the 15th Circuit 
will speak on the subject “Pre-Trial Conferences”. 


The evening dinner meeting will commence at 7 P.M., and will be a 
joint meeting of the St. Petersburg Bar Association and the Tampa- 
Hillsborough County Bar Association. The speaker at the dinner meet- 
ing will be Hon. C. Farris Bryant, Speaker of the House of Representa- 
tives, from Ocala, who will speak on a subject involving a report of 
the Highlights of the 1953 Florida State Legislature. 


July 16—At Jacksonville. Mr. John D. Pennekamp, Associate Editor of The 
Miami Herald, will speak on “Libel and the Newspaper” at the noon 
luncheon meeting of the Jacksonville Bar Association. 


RECENT INSTITUTES 


Except for our Convention meeting in April, it is believed that the month of 
May has been the most prolific one to date in the number of Institutes held 
throughout the State. These were: 
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On May 2, at Stetson University and in conjunction with the Annual Law 
Day of the Stetson College of Law, Judge J. A. H. Murphree of Gainesville 
spoke on the subject, “Pre-Trial Conferences” and E. Dixie Beggs of Pensacola 
spoke on the subject, “Declaratory Judgments.” 


On May 14, at Jacksonville in conjunction with the noon luncheon meeting 
of the Jacksonville Bar Association there was held an institute on the subject, 
“Practice and Problems of Divorce” in which Thomas Jefferson Collins of 
St. Petersburg spoke on “Divorce Practice and Procedure” and Paul R. Scott 
of Miami on “Tax Implications in Alimony, Divorce and Property Settlements.” 


On May 16, the Orange County Bar Association conducted a full day Legal 
Institute at the San Juan Hotel in Orlandé. Jack Wayman of Jacksonville spoke 
on “Discovery,” Charles B. Kniskern, Jr., of Miami spoke on “Estate Tax Ap- 
portionment and Estates by the Entireties” and Cyrus A. Neuman of Miami spoke 
on “The Marital Deduction” and Judge Joseph S. White, Circuit Judge of the 
15th Circuit, spoke on “Pre-Trial Conference.” At the conclusion of the program 
there was an informal social session at which the Orange County Bar Associa- 
tion was host to the many visitors from other Circuits attending the Institute. 


On May 19, Donald K. Carroll of Jacksonville addressed the Orange County 
Bar Association at Orlando on the subject “Public Relations of the Florida Bar” 
during the course of the noon luncheon meeting. 


On May 21, at the evening meeting of the Volusia County Bar Association 
at Daytona Beach, Ray W. Richardson, Jr., of Jacksonville discussed the subject, 
“Legal Aid,” and his address was followed by a panel discussion of the subject. 


On May 29, at the evening dinner meeting of the Broward County Bar Asso- 
ciation at Fort Lauderdale, Winston E. Arnow of Gainesville spoke on “New and 


Proposed Florida Common Law and Equity Rules” in the course of the regular 
meeting of the Association. 


On May 30, commencing at 3 o’clock P. M. at Weekiwachee Springs, the Fifth 
Judicial Circuit Bar Association held a Legal Institute in conjunction with its 
annual meeting. George W. Erickson of Tampa spoke on “Labor Relations” 
and William R. Frazier of Jacksonville spoke on “Farmers and Federal Taxes.” 
The Institute was followed by a social hour and the annual dinner of the 
association in the Cypress Room at which dinner meeting the business of the 
annual meetings of the Association was conducted. 


INSTITUTE PROGRAM SUGGESTIONS 


The membership of the Tax Section of The Florida Bar contains many able 
practitioners in specialized fields of taxation and who are also able to present 
their subjects in a highly interesting and entertaining manner. General prac- 
titioners frequently tend to consider these subjects too highly technical but 
the catholic effect of Tax Law on the entire field of legal practice from Alimony 
to Workmen’s Compensation should not be overlooked. Many members of the 
Tax Section have made their services available for participation in Institutes 
concerning their particular subjects. Any group planning a program can well 
consider one or more of the subjects under the head of Taxation. 


DONN GREGORY, Chairman 
Legal Institutes Committee 
301-4 Wallace S. Building, Annex 
Tampa 2, Florida. 
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GUAM NEEDS ATTORNEY GENERAL 


The Governor of Guam, the Honor- 
able Ford Q. Elvidge, has asked the 
assistance of President Horner C. 
Fisher of The Florida Bar in obtain- 
ing a man of integrity, ability and 
legal experience to serve as Attorney 
General of Guam. 


Governor Elvidge wrote to President 
Fisher on May 27, and President 
Fisher replied that reference to the 
position would be published in The 
Florida Law Journal for the informa- 
tion of the Bar. 


Governor Elvidge’s letter follows: 
“Dear Sir: 


“The position of Attorney General 
of Guam is vacant, and it is my desire 
to fill the position at the earliest possi- 
ble time with a man of integrity, abil- 
ity and legal experience. It is to this 
end that this letter is addressed to you 
as the President of your association. 


“I will sincerely appreciate your 
canvassing the members of your Bar 
and securing the names of interested 
persons and their applications if pos- 
sible, and forwarding them to me for 
my consideration. 


“Guam is the newest territory of the 
United States, such status having 
been given by the United States Con- 
gress on August 1, 1950. The Organic 
Act of Guam is contained in Title 48 
USCA Section 1421 et seq. The terri- 


torial Government was established by 
the Organic Act in the traditional 
American pattern, with the three gov- 
ernmental branches, executive, legis- 
lative and judicial. The Attorney 
General is head of the Department of 
Law and the salary ranges from a 
minimum of $9,750.00 per year to a 
maximum of $12,350.00, both includ- 
ing twenty-five per cent territorial 
post differential for appointees whose 
homes are outside Guam. 


“The duties of the Department of 
Law are varied and complex, and in- 
clude many of the functions of both 
local and state legal officers in the 
United States. Included in the duties 
of the Attorney General are drafting 
legislation, drawing contracts, leases 
and deeds, prosecution of all criminal 
cases arising within local jurisdiction, 
bringing and defending government 
litigation, service on administrative 
agencies, and giving oral and written 
legal opinions to the Government and 
other persons entitled thereto. The 
staff of the Attorney General consists 
of eight attorneys and nine clerks. 
The library of the Department of Law 
consists of approximately 2,500 vol- 
umes, and includes most of the basic 
volumes required in a standard work- 
ing library. 


“Living quarters presently are fur- 
nished by the government of Guam at 


on us. 


When we can furnish information 
or be of service in any way, we cor- 
dially invite the Florida Bar to call 


The Barnett National Bank 


of Jacksonville 


MEMBER F.D.1.C. 
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a rental of $40.00 per month. Some 
furniture is supplied, but most of the 
furnishings, including all linens, 
should be brought to the Island. Hous- 
ing consists of converted quonset huts, 
which are adequate although not 
sumptuous. Appointees are permitted 
at Government expense to bring to 
Guam 5,000 pounds of personal effects 
including one automobile. 


“Food is available from the local 
market, which maintains adequate 
stocks at prices somewhat above the 
mainland United States. 


“The appointment is not for a defi- 
nite term, although agreements are 
executed for terms of two years, 
which is the statutory period for vaca- 
tions at Government expense. Appoint- 
ments are subject to the advice and 
consent of the local Legislature. 

“The area of Guam is approximately 
272 square miles, and the climate is 
warm and humid. Physical facilities 


have not been completely rehabilitated 
since the war, although construction 
is going on at a rapid pace. There is 
no public transportation other than 
taxis, and there are about 100 miles 
of first class roads on the Island. 
Living conditions are pleasant al- 
though not on a par with the main- 
land United States. 

“Complete information on any phase 
of living in Guam, or the position, will 
be furnished immediately upon re- 
quest. It is hoped that this letter will 
be given full circulation among the 
members of your Bar, and that a suc- 
cessful applicant will be available 
from your state. 

“Kindest regards, and I look for- 
ward to receiving communications 
from your members. 

Sincerely yours, 
FORD Q. ELVIDGE, 
Governor of Guam 
Agana, Guam.” 
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PROPOSED 
FLORIDA RULES OF CIVIL PROCEDURE 


PREPARED BY 
COMMITTEE ON CIVIL PROCEDURE 


OF 
THE FLORIDA BAR 


1952-1953 


SUCH COMMITTEE CONSISTING OF: 


John Bell Harold A. Kooman 
Wm. McHardy Berson Bert H. Lane 

Wm. W. Blakeslee J. Henson Markham 
Clarence E. Brown W. O. Mehrtens 
William H. Dial Edward McCarthy 
Richard T. Earle, Jr. W. H. Poe 

M. H. Edwards John W. Prunty 
Delbridge L. Gibbs B. Campbell Thornal 
Alfred A. Green James B. Richardson 
Wm. Clinton Green Clarence J. TeSelle 


Robert S. Hewitt 
Winston E. Arnow, Chairman 


STATEMENT BY COMMITTEE ON CIVIL PROCEDURE 


Commencing with the earliest practices in this State, as reported in 1 Fla., 
rules of practice covering the trial of common law cases have developed inde- 
pendent of and apparently without regard for rules of practice covering the 
trial of cases in equity. Shortly after the enactment of the Florida Chancery 
Procedure Act of 1931, which in effect codified the equity practice, the Bar 
Association, with a committee apopinted by the Supreme Court, commenced 
work, looking forward to the adoption of a set of common law rules which 
would put our common law practice on a par with our equity practice. While 
this work in later years was carried on by a committee known as the Committee 
on Civil Procedure, the writing and rewriting of the common law rules was 
independent of and apparently at times without regard for the equity rules. 


Our new Rules of Civil Procedure have been in effect approximately 31% 
years; that is, since January 1, 1950. They have been amended one time; that 
is, on June 1, 1952. By and large, our current Rules of Civil Procedure, both 
common law and equity, when considered separately, measure up well; that is, 
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they simplify practice, they expedite the disposition of cases, they put a premium 
on substance rather than form, and they furnish a ready reference and answer 
to the practitioner’s question as to procedure. Considered collectively, the story 
is different; considered collectively, they leave much to be desired. 


The question of consolidating the common law and equity rules was pre- 
sented to the Florida Bar at its Miami Convention in 1952, which Convention 
adopted a resolution to the effect that it is possible, feasible and desirable to 
consolidate the common law and equity rules without in any manner disturbing 
the substantive law relating to the distinction between law and equity; that 
even though the distinction between law and equity exists in this State in 
substantive law, there is no good reason why it should exist in all matters of 
practice. Following the Miami Convention, the Committee on Civil Procedure 
considered several drafts of the consolidated rules of procedure and discussed 
the same informally with the Supreme Court. The draft finally approved by 
the Committee and submitted to the Florida Bar at its Hollywood meeting earlier 
this year follows. 


The 1953 Convention at Hollywood referred the proposed rules to the Board 
of Governors for its consideration and appropriate action thereon. The Board 
of Governors will consider these consolidated rules at an early date, and each 
member of the Bar is urged to study carefully the proposed rules, and if he 
has any suggestions or comments, to write Miss Sallye Cooksey, Secretary of 
the Florida Bar, Supreme Court Building, Tallahassee, with copy to Clarence 
E. Brown, P. O. Box 349, Lake City, Fla., Chairman, Committee on Civil Pro- 
cedure. You are also asked to contact any member of the Board of Governors 
or the Committee on Civil Procedure concerning any phase of the proposed rules. 
It is expected that these rules will be submitted to the Board of Governors at 
its first meeting after July 31, 1953. 


The Committee feels that through a consolidation of the rules the following, 
among other things, will be accomplished: 


(1) The number of rules will be reduced from 141 to 85; 


(2) The rules will be presented in more orderly fashion and in proper 
sequence; 


(3) The practice of law will be better harmonized with the practice in 
equity. 


A committee note follows each rule and points out not only the origin of 
the rule but changes in existing procedure. Many of these changes were pro- 
posed or suggested by members of the Supreme Court. Other changes were made 
in order to better conform our practice to the Federal Rules; while the remaining 
changes were either for the purpose of clarification, simplification, or to har- 
monize the practice at law with that in equity. 


The Committee appreciates that many lawyers would like to go “all the 
way” to the Federal Rules; that is, abolish the distinction between law and equity 
from a procedural standpoint. This suggestion was presented to the Supreme 
Court informally in October, 1952, before the consolidation was undertaken, 
and the Committee understood that the Supreme Court was not then willing to 
abolish the distinction between law and equity from a procedural standpoint, 
thus the work of consolidating the rules followed. In every change in our prac- 
tice, brought about by the consolidation of the rules, the applicable Federal Rule 


has been closely studied and, where practicable, the language of the Federal 
Rules has been adopted. 
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Since these proposed Rules were prepared and submitted to the Convention, 
the Committee on Civil Procedure for 1953-54 has been appointed by President 
Fisher. The present Committee membership follows: 

Clarence E. Brown, Chairman, State Exchange Building, Lake City (2 years) 

John Bell, Vice-Chairman, P. O. Box 1288, Stovall Professional Bldg., Tampa 1 

(3 years) 
Winston E. Arnow, Commerce Building, 226 South Main Street, Gainesville 
(2 years) 

Robert M. Barton, 516 Empire Building, St. Petersburg (2 years) 

Wm. McHardy Berson, 108 E. Central Ave., P. O. Box 2351, Orlando (1 year) 

Francis C. Dart, Box 1148, 701-706 Palmer 1st National Bank Building, Sara- 

sota (3 years) 

William H. Dial, 18 West Pine Street, Orlando (1 year) 

Richard T. Earle, Jr., 903 First Federal Building, St. Petersburg (1 year) 

M. H. Edwards, P. O. Box 270, Bartow (1 year) 

Osee R. Fagan, 3 S.E. First Avenue, Gainesville (2 years) 

Delbridge L. Gibbs, 625 Barnett Bank Building, Jacksonville 2 (2 years) 

William A. Gillen, Citizens Building, Tampa (3 years) 

Alfred A. Green, 224% South Beach Street, Daytona Beach (1 year) 

Wm. Clinton Green, 448 Pan American Bank Building, Miami (2 years) 

Mallory E. Horne, 10212 South Monroe Street, Tallahassee (3 years) 

Harold A. Kooman, 1001-1003 First Federal Building, P. O. Box 1369, St. 

Petersburg 1 (2 years) 

Bert Lane, 700 Blount Building, P. O. Box 1030, Pensacola (3 years) 

Paul A. Louis, 448 Seybold Building, Miami (1 year) 

Neil C. McMullen, Citizens Building, Tampa (3 years) 

W. O. Mehrtens, 1000 First National Bank Building, P. O. Box 1390, Miami 8 

(1 year) 

A. Frank O’Kelley, Jr., 311 E. Park Avenue, Tallahassee (3 years) 

W. H. Poe, 1007 Florida Bank Building, Box 633, Orlando (1 year) 

D. Culver Smith, Guaranty Building, West Palm Beach (3 years) 

John E. Straughn, Phillips Professional Building, Winter Haven (1 year) 

Lawrence Truett, Deeb Building, 212 E. Jefferson Street, Tallahassee (3 years) 

Professor James R. Richardson, Adviser, College of Law, University of Florida, 


Gainesville 

Professor Clarence J. TeSelle, Adviser, College of Law, University of Florida, 
Gainesville 

Professor Philip K. Yonge, Adviser, College of Law, University of Florida, 
Gainesville 


ANNOUNCEMENT 


The next meeting of the Board of Governors will take place at the Princess 
Issena Hotel, Daytona Beach, beginning at 9:30 A.M. Thursday, June 25 and 
continuing until noon the following day. 

At the same hotel at 2:00 P.M. on Friday, June 26 and continuing until 
afternoon of Saturday, June 27, there will be held a joint meeting of local 
and regional Bar Association Presidents and the Board of Governors and 
Committee and Section Chairmen of The Florida Bar, upon the invitation 


and under the auspices of the Junior Bar Section and The Volusia County 
Bar Association. 


All members of The Florida Bar are welcome to attend either or both 
of the above meetings. 
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RULE A 
SCOPE AND TITLE OF RULES 


(a) These rules are applicable to 
all suits of a civil nature and all special 
statutory proceedings in the Circuit 
Courts, County Judge’s Courts, County 
Courts and Civil Courts of Record, 
whether recognizable as cases at law 
or in equity, with the exception that 
the form, content, procedure and time 
for pleading in all special statutory 
proceedings shall be as prescribed by 
the statutes providing for such pro- 
ceedings, unless these rules shall spe- 
cifically provide to the contrary. These 
rules shall be construed to secure the 
just, speedy and inexpensive determin- 
ation of every action. 


(b) The rules in Section I of these 
rules are applicable to both actions at 
law and suits in equity; those in Sec- 
tion II only to actions at law, and those 
in Section III only to suits in equity. 


(c) These rules shall be known and 
cited as the Florida Rules of Civil 
Procedure. 


Committee Note: See order of the Su- 
preme Court of Florida effective January 
1, 1950, adopting the existing common 
law and equity rules. For clarity, County 
Judge’s Courts are included as some ques- 
tion has existed as to whether the rules 
are applicable thereto. See also former 
Common Law Rules 61 and 62 and former 
Equity Rule 79. This rule is somewhat 
adapted from Federal Rule 1. For con- 
venience and to facilitate numbering of 
rules that may later be added, a decimal 
system of numbering sections and rules 
patterned after that in use in Florida 
Statutes is adopted. 


SECTION I 
RULE 1.1 
COURTS AND JUDGES 


(a) Wherever in these rules refer- 
ence is made to the court, the same 
shall be construed to apply to a judge 
thereof whenever the context shall re- 
quire or permit. 


(b) When there be more than one 
judge of a trial court, the judge lonzest 
in continuous service and able to act 
shall be the presiding judge for admin- 
istrative purposes, and the judges of 
such court may provide by local rule 


for the distribution of the work of 
such court to the judges thereof. 


Committee Note: Combination of Com- 
mon Law Rules 1 and 2. 


RULE 1.2 


TERM TIME AND VACATION 
DISTINCTION ABOLISHED 


The period of time provided for the 
doing of any act or the taking of any 
proceeding shall not be affected or 
limited by the continued existence or 
expiration of a term of court. The con- 
tinued existence or expiration of a term 
of court shall in no way affect the 
power of a court to do any act or take 
any proceeding in any civil action which 
is or has been pending before it. 


Committee Note: Common Law Rule 3. 


RULE 1.3 


WHEN ACTION COMMENCED. 
DOCKET 


(a) Every suit of a civil nature shall 
be deemed as commenced when the 
complaint is filed; except that the 
ancillary proceedings shall be deemed 
as commenced when the writ is issued 
or the pleading setting forth the claim 
of the party initiating the action is 
filed. 

(b) The Clerk shall keep both a com- 
mon law docket and an equity docket. 
He shall enter all cases as they are 
commenced in the appropriate docket. 
He shall also make memorandum en- 
tries showing the progress of the 
cause. 

(c) Unless otherwise specifically 
provided by statute, special statutory 
proceedings shall be entered in the 
common law docket. 


Committee Note: Common Law Rule 4 
and Equity Rule 4. Subsection (c) is new. 


RULE 1.4 


RULE DAY ABOLISHED— 
PROCESS 
(a) For the purpose of return date 
of process and filing of pleadings 


under these rules, Rule Days are hereby 
abolished. 


(b) Upon the commencement of the 
action, summons shall be forthwith 
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issued by the Clerk and delivered for 
service without praecipe. 


(c) Service of process may be made 
by any officer authorized by law to 
serve process; but if such officer shall, 
for any reason be disqualified or un- 
able to act, the Court may appoint 
any competent person not interested 
in the case on trial to serve such 
process. The person serving the process 
shall make proof of service thereof 
to the court promptly and in any event 
within the time during which the per- 
son served must respond to the process. 
If service is made by a person ap- 
pointed by the court for such purpose, 
such person shall make and file in the 
cause an affidavit of the fact show- 
ing his competency to act. Failure to 
make proof of service as required by 
law shall not affect the validity of the 
service. 

(d) If there be more than one de- 
fendant, the clerk shall issue as many 
writs of summons against the several 
defendants as may be directed by the 
plaintiff or his attorney. When any 
summons shall be returned not exe- 
cuted or returned improperly executed 
as to any defendant, the plaintiff shall 
be entitled to such additional summons 
against such defendant or defendants, 
as may be required to effect service. 

(e) Where suit is brought against 
two or more defendants and summons 
is served on one or more, but not on 
all, and the Sheriff returns that any 
defendant not served does not reside in 
the county, the plaintiff may proceed 
against the defendants served, noting 
the fact of non-service as to such de- 
fendants not served; or, the plaintiff 
may, at his option, order additional 
originals and copies of summons to be 
delivered to the sheriffs of the counties 
in which such defendants reside to be 
served and returned according to law. 
Nothing contained herein shall be 
construed to prevent the plaintiff from 
bringing suit thereafter against any 
defendant not served for the same claim 
or demand, but the plaintiff shall have 
satisfaction of only one judgment or 
decree rendered for the same claim or 
demand. 


(f) Service of process by publica- 
tion may be made in appropriate cases 
as provided by statutes. 

(g) At the time of personal service 
of summons there shall be delivered 
to the party upon whom service is 
made a copy of the complaint, affidavit, 
petition or other initial pleading. The 
date and hour of service shall be en- 
dorsed by the person making the serv- 
ice, on the original summons and all 
copies of it. 

(h) In cases of constructive service, 
copies of the plaintiff’s initial plead- 
ings shall be furnished to the clerk and 
by him mailed with the notice of suit 
to all parties whose addresses are stated 
in the initial pleading or affidavit. 

(i) It shall be the duty of the plain- 
tiff to furnish the person making serv- 
ice, or mailing notice of suit, with 
such copy, or copies, as may be neces- 
sary. 

(j) The statutory compensation al- 
lowed for makimg service shall not be 
increased by the simultaneous delivery 
or mailing of the copy of the initial 
pleading in conformity with the re- 
quirements of this rule. 


Committee Note: Common Law Rule 5 
and Equity Rule 5. 


RULE 1.5 


SERVICE OF PLEADINGS 
AND PAPERS 

(a) Every pleading subsequent to 
the initial pleading unless the court 
otherwise orders, every order, judg- 
ment or decree not entered in open 
court, every written motion unless it 
be one as to which a hearing ex parte 
is authorized, and every written notice, 
demand and similar paper shall be 
served on each party affected thereby, 
but no service need be made on parties 
against whom a default or decree pro 
confesso has been entered except that 
pleadings asserting new or additional 
claims for relief against them shall be 
served in the manner provided for 
service of summons in Rule 1.4. 


(b) How Made. Wherever’ under 


these rules service is required or per- 
mitted to be made upon a party rep- 
resented by an attorney the service 
shall be made upon the attorney un- 
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less service upon the party himself 
is ordered by the court. Service upon 
the attorney or upon a party shall be 
made by delivering a copy to him or 
by mailing it to him at his last known 
address or, if no address is known, by 
leaving it with the clerk of the court. 
Delivery of a copy within this rule shall 
mean: handing it to the attorney or 
to the party; or leaving it at his office 
with his clerk or other person in charge 
thereof; or, if there is no one in charge, 
leaving it in a conspicuous place there- 
in; or, if the office is closed or the 
person to be served has no office, leav- 
ing it at his usual place of abode with 
some person of his family above fifteen 
years of age and informing such person 
of the contents thereof. Service by mail 
shall be deemed complete upon mailing. 

(c) In actions where the parties are 
unusually numerous the court may on 
motion or on his own initiative regu- 
late the service contemplated by this 
rule in such manner as he may find 
to be just and reasonable. 

(d) Filing. All original papers, 
copies of which are required to be 
served upon parties shall be filed with 
the court either before service or 
immediately thereafter. 


(e) Filing With the Court Defined. 
The filing of pleadings and other 
papers with the court as required by 
these rules shall be made by filing 
them with the clerk of the court, ex- 
cept that the judge may permit the 
papers to be filed with him, in which 
event he shall note thereon the filing 
date and transmit them to the office 
of the clerk. 

(f) Certificate of Service. 
(1) When any attorney shall in 
substance certify: 
“T do certify that copy 
(copies) hereof have been 
furnished to (Here insert 
name or names) by (deliv- 
ery) (mail) this... 
day of 


Attorney” 
the certificate shall be taken as prima 
facie proof of such service in compli- 
ance with all rules of court and law. 


(2) Where practicable to do _ so, 
such certificate of counsel shall be 
endorsed on the face of such matter 
filed in any court. 


Committee Note: Adaptation of Com- 
mon Law Rule 6 and Equity Rule 6. 


RULE 1.6 
ATTORNEYS 

(a) Every pleading of a party rep- 
resented by an attorney shall be signed 
by at least one attorney of record in 
his individual name, whose address 
shall be stated and who shall be duly 
licensed to practice law in Florida, and 
he may be required by an order of 
court to vouch for his authority to 
represent and give the address of such 
party. Except when otherwise specifi- 
cally provided by these Rules, plead- 
ings as such need not be verified or 
accompanied by affidavit. The signa- 
ture of an attorney constitutes a certifi- 
cate by him that he has read the plead- 
ings; that to the best of his knowledge, 
information, and belief there is good 
ground to support it; and that it is not 
interposed for, delay. If a pleading is 
not signed, or is signed with intent 
to defeat the purpose of this rule, it 
may be stricken as sham and false and 
the action may proceed as though the 
pleading had not been served. 


(b) A party who has no attorney but 
represents himself shall sign his plead- 
ing and state his address. 


(c) No attorney or other officer of 
court shall enter himself or be taken as 
bail or surety in any proceeding in 
court on pain of being considered in 
contempt. 


(d) No private agreement or con- 
sent between parties or their attorneys 
in respect to the proceedings in a 
cause shall be of any force before the 
court, unless the evidence thereof shall 
be in writing, subscribed by the party 
or his attorney, against whom it is 
alleged; provided, however, that parole 
agreements may be made before the 
court, if promptly made a part of the 
record, or incorporated in the steno- 
graphic notes of the proceedings. 


Committee Note: Common Law Rule 12 
and Equity Rule 7. 
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RULE 1.7 
TIME 


(a) Computation. In computing any 
period of time prescribed, or allowed 


by these rules, by order of court, or . 


by any applicable statute, the day of 
the act, event or default from which 
the designated period of time begins 
to run is not to be included. The last 
day of the period so computed shall be 
counted unless it is a Sunday or a 
legal holiday, in which event the period 
shall run until the end of a next day 
which is neither a Sunday nor a legal 
holiday. When the period of time pre- 


seribed or allowed shall be less than © 


7 days, intermediate Sundays and legal 
holidays shall be excluded in the com- 
putation. A half holiday shall be con- 
sidered as any other day and not as 
a holiday. 

(b) Enlargement. When by these 
rules or by a notice given thereunder 
or by order of court an act is required 
or allowed to be done at or within a 
specified time, the court for cause 
shown may, at any time in its discre- 
tion (1) with or without motion or 
notice, order the period enlarged if 
request therefor is made before the 
expiration of the period originally 
prescribed or as extended by a previous 
order or (2) upon motion made after 
the expiration of the specified period 
permit the act to be done where the 
failure to act was the result of ex- 
cusable neglect; but it may not, except 
as provided by law, extend the time 
for making a motion for new trial, for 
taking an appeal, or for making a 
motion for a directed verdict. 

(c) For Motions. A copy of any 
written motion which may not be 
heard ex parte and a copy of the notice 
of the hearing thereof, shall be served 
on the adverse party a reasonable time 
before the time specified for the 
hearing. 

(d) Additional Time After Service 
by Mail. Whenever a party has the 
right or is required to do some act or 
take some proceedings within a pre- 
scribed period after the service of a 
notice or other paper upon him and 
the notice or paper is served upon him 


by mail, 3 days shall be added to the 
prescribed period. 

Committee Note: Common Law Rule 7 
and Equity Rule 32, with word “legal” 


inserted before “holiday” and “holidays” 
in subsection (a). 


RULE 1.8 
PLEADINGS 


(a) There shall be a complaint and 
an answer and there shall be a reply 
if the answer contains a counterclaim 
(set-off or recoupment) or a cross- 
claim. No additional pleadings, other 
than motions provided by these Rules, 
shall be allowed, except that the court 
may order a reply to an answer. 

(b) An application to the court for 
an order shall be by motion which, un- 
less made during a hearing or trial, 
shall be made in writing, shall state 
with particularity the grounds there- 
for, and shall set forth the relief or 
order sought. The requirement of 
writing is fulfilled if the grounds of 
the motion are stated in a written 
notice of the hearing or motion. 

(c) The rules applicable to captions, 
signing, and other matters of form of 
pleadings apply to all motions and other 
papers provided for by these rules. 

(d) Demurrers, pleas, replication, 
rejoinder, surrejoinder, rebutter, sur- 
rebutter, and other technical defensive 
pleadings except motions as provided 
herein, are abolished. 

Committee Note: Adaptation of Federal 
Rule 7 (a) and Common Law Rule 8. 

The change in subsection (a) has 
been made to conform in part to 
Federal Rule 7(a). The Committee be- 
lieves and intends this change will 
obviate the ruling of the Supreme 
Court in Gulf Life Insurance Company 
vs. Ferguson, 59 So. 2d 371. In this 
rule and throughout these rules “bill 
of complaint” as formerly used in 
equity is called simply “complaint”. 


RULE 1.9 
GENERAL RULES OF PLEADING 
(a) Forms of Pleadings. Forms of 


action and technical forms for seek- 
ing relief and of pleas, pleadings or 
motions are abolished. 

(b) Claims for Relief. A pleading 
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which sets forth a claim for relief, 
whether an original claim, counter- 
claim, or cross-claim, must state a cause 
of action, and must contain allegations 
of fact sufficient to show the juris- 
diction of the court. It shall set forth 
a brief and simple statement of the 
ultimate facts on which the pleader re- 
hes. and if it informs the defendant of 
th: nature of the cause against him, 
it suall be held sufficient. It must con- 
tain a demand for judgment or decree 
for the relief to which the pleader 
deems himself entitled. Relief in the 
alternative or of several different types 
may be demanded. Every complaint 
shall be considered to pray for general 
relief. 


(c) The Answer. In his answer a 
pleader shall state in short and simple 
terms his defenses to each claim as- 
serted, and shall admit or deny the 
averments on which the adverse party 
relies. Should the defendant be without 
knowledge, he shall so state, and such 
statement shall operate as a denial. 
Denial shall fairly meet the substance 
of the averments denied. When a 
pleader intends in good faith to deny 
only a part of an averment, he shall 
specify so much of it as is true and 
material, and shall deny the remainder. 
Unless the pleader intends in good faith 
to controvert all of the averments of 
the preceding pleading, he may make 
his denials as specific denials of desig- 
nated averments, or he may generally 
deny all of the averments except such 
designated averments as he expressly 
admits; but, when he does so intend to 
controvert all of its averments, includ- 
ing averments of the grounds upon 
which the Court’s jurisdiction depends, 
he may do so by general denial. 


(d) Affirmative Defenses. In plead- 
ing to a preceding pleading, a party 
shall set forth affirmatively accord and 
satisfaction, arbitration and award, as- 
sumption of risk, contributory negli- 
gence, discharge in bankruptcy, duress, 
estoppel, failure of consideration, fraud, 
illegality, injury by fellow servant, 
laches, license, payment, release, res 
judicata, statute of frauds, statute of 
limitations, waiver, and any other mat- 


ter constituting an avoidance or af- 
firmative defense. When a party has 
mistakenly designated a defense as a 
counterclaim or a counterclaim as a 
defense, the court on terms, if justice 
so requires, shall treat the pleading as 
if there had been a proper designation. 

(e) Effect of Failure to Deny. Aver- 
ments in a pleading to which a respon- 
sive pleading is required, other than 
those as to the amount of damages, are 
admitted when not denied in the re- 
sponsive pleading. Averments in a 
pleading to which no responsive plead- 
ing is required or permitted shall be 
taken as denied or avoided. 

(f) Separate Statements. All aver- 
ments of the complaint, answer and re- 
ply shall be made in numbered para- 
graphs, the contents of each of which 
shall be limited, as far as practicable, 
to a statement of a single set of cir- 
cumstances, and a paragraph may be 
referred to by number in all subse- 
quent pleadings. Each claim founded 
upon a separate transaction or occur- 
rence and each defense other than de- 
nials shall be stated in a separate count 
or defense whenever a separation facili- 
tates the clear presentation of the mat- 
ters set forth. Repetition of counts is 
not permitted. 


(g) Joinder of Causes of Action; 
Consistency. A pleader may set up in 
the same action as many claims or 
causes of action or defenses in the same 
right as he has, and claims for relief 
may be stated in the alternative if sep- 
arate items make up the cause of ac- 
tion, or if two or more causes of action 
are joined. A party may also set forth 
two or more statements of a claim or 
defense alternatively, either in one 
count or defense, or in separate counts 
or defenses. When two or more state- 
ments are made in the alternative and 
one of them, if made independently, 
would be sufficient, the pleading is not 
made insufficient by the insufficiency 
of one or more of the alternative state- 
ments. A party may also state as many 
separate claims or defenses as he has, 
regardless of consistency, and whether 
a defense be based on legal or on equi- 
table grounds, or on both. All pleadings 
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shall be construed so as to do sub- 
stantial justice. 
Committee Note: Adaptation of Com- 


mon Law Rule 9, Equity Rules 28 and 34, 
and Federal Rule 8(a). 


Ad damnum clause is eliminated, but 
claimant must plead jurisdiction of the 
court. 

Complaint seeking relief pendente 
lite need not be verified. 

Former equity requirement that com- 
plaint show residence of parties and 
fact of disability is eliminated. 

Pleader in law action may plead 
without knowledge, in conformity with 
equity practice. 

Test for sufficiency of counterclaim 
and cross-claim is provided. 

Complaint in equity must state a 
cause of action. 


RULE 1.10 
PLEADING SPECIAL MATTERS 


(a) Capacity. It is not necessary to 
aver the capacity of a party to sue or 
to be sued or the authority of a party 
to sue or be sued in a representative 
capacity or the legal existence of an 
organized association of persons that is 
made a party, except to the extent re- 
quired to show the jurisdiction of the 
court. When a party desires to raise an 
issue as to the legal existence of any 
party or the capacity of any party to 
sue or be sued or the authority of a 
party to sue or be sued in a representa- 
tive capacity, he shall do so by specific 
negative averment, which shall include 
such supporting particulars as are pe- 
culiarly within the pleader’s knowledge. 

(b) Fraud, Mistake, Condition of 
the Mind. In all averments of fraud 
or mistake, the circumstances consti- 
tuting fraud or mistake shall be stated 
with such particularity as the circum- 
stances may permit. Malice, intent, 
knowledge, mental attitude and other 
condition of mind of a person may be 
averred generally. 

(c) Conditions Precedent. In plead- 
ing the performance or occurrence of 
conditions precedent, it is sufficient to 
aver generally that all conditions pre- 
cedent have been performed or have 
occurred. A denial of performance or 


occurrence shall be made specifically 
and with particularity. 

(d) Official Document or Act. In 
pleading an official document or of- 
ficial act it is sufficient to aver that 
the document was issued or the act done 
in compliance with law. 

(e) Judgment or Decree. In plead- 
ing a judgment or decree of a domestic 
or foreign court, judicial or quasi- 
judicial tribunal, or of a board or offi- 
cer, it is sufficient to aver the judg- 
ment or decree without setting forth 
matter showing jurisdiction to render 
it. 

(f) Time and Place. For the pur- 
pose of testing the sufficiency of a 
pleading, averments of time and place 
are material and shall be considered 
like all other averments of material 
matter. 


(g) Special Damage. When items 
of special damage are claimed, they 
shall be specifically stated. 


Committee Note: Common Law Rule 10. 


RULE 1.11 


ATTACHING COPY OF CAUSE 
OF ACTION AND EXHIBITS 


(a) All bonds, notes, bills of ex- 
change, contracts, accounts or docu- 
ments upon which suit may be brought, 
or a copy thereof, or a copy of the por- 
tions thereof material to the cause of 
action, shall be incorporated in or at- 
tached to the complaint or answer, but 
no papers shall be unnecessarily an- 
nexed as exhibits. The pleadings shall 
contain no unnecessary recitals of 
deeds, documents, contracts or other 
instruments in haec verba. 


(b) Any exhibit attached to a plead- 
ing shall be considered a part thereof 
for all purposes. 


Committee Note: Consolidation of Com- 
mon Law Rule 11 and Equity Rule 22. 


RULE 1.12 

DEFENSES 
(a) When presented. A defendant 
shall serve his answer within twenty 
days after service of the summons and 
complaint upon him, or not later than 
the date fixed in a notice by publication, 
which date shall be not less than twenty- 
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eight nor more than sixty days after the 
first publication of the notice. A party 
served with a pleading stating a cross- 
claim against him shall serve an answer 
thereto within twenty days after the 
service upon him. The plaintiff shall 
serve his reply to a counterclaim within 
twenty days after service of the coun- 
terclaim, or, if a reply is ordered by the 
court, within twenty days after service 
of the order, unless the order otherwise 
directs. The service of a motion under 
this rule (except a motion for judg- 
ment or decree on the pleadings) alters 
these periods of time as follows, unless 
a different time is fixed by order of 
the court: (1) if the court denies the 
motion or postpones its disposition until 
the trial on the merits, the responsive 
pleading shall be served within ten days 
after notice of the court’s action; (2) if 
the court grants a motion for a more 
definite statement the responsive plead- 
ing shall be served within ten days 
after the service of the more definite 
statement. 


(b) How Presented. Every de- 
fense, in law or fact, to a claim for 
relief in any pleading, whether a claim, 
counterclaim or cross-claim, shall be as- 
serted in the responsive pleading there- 
to if one is required; except that the 
following defenses may at the option 
of the pleader be made by motion: (1) 
lack of jurisdiction over the subject 
matter, (2) lack of jurisdiction over the 
person, (3) improper venue, (4) insuf- 
ficiency of process, (5) insufficiency of 
service of process, (6) failure to state 
a cause of action, (7) failure to join 
indispensable parties. A motion mak- 
ing any of these defenses shall be made 
before pleading if a further pleading is 
permitted. No defense or objection is 
waived by being joined with one or 
more other defenses or objections in a 
responsive pleading or motion. If a 
pleading sets forth a claim for relief to 
which the adverse party is not required 
to serve a responsive pleading, he may 
assert at the trial any defense in law 
or fact to that claim for relief. 


(ec) Motion for Judgment or Decree 
on the Pleadings.—After the pleadings 
are closed, but within such time as 


not to delay the trial any party may 
move for judgment or deeree on the 
pleadings. 

(d) Preliminary Hearings. The de- 
fenses 1 to 7, subdivision (b) of this 
rule, whether made in a pleading or by 
motion, and the motion for judgment 
or decree mentioned in subdivision (c) 
of this Rule shall be heard and deter- 
mined before trial on application of any 
party, unless the court orders that the 
hearing and determination thereof shall 
be deferred until the trial . 


(e) Motion for More Definite State- 
ment. If a pleading to which a re- 
sponsive pleading is permitted is so 
vague or ambiguous that a party can- 
not reasonably be required to frame a 
responsive pleading, he may move for 
a more definite statement before inter- 
posing his responsive pleading. The 
motion shall point out the defects com- 
plained of and the details desired. If 
the motion is granted and the order 
of the court is not obeyed within ten 
days after notice of the order or within 
such other time as the court may fix, 
the court may strike the pleading to 
which the motion was directed or make 
such order as it deems just. 


(f) Motion to Strike. Upon motion 
made by a party before responding to 
a pleading or, if no responsive pleading 
is permitted by these rules, upon mo- 
tion made by a party within twenty 
days after the service of the pleading 
upon him or upon the court’s own 
initiative at any time, the court may 
order stricken from any pleading any 
insufficient defense or any redundant, 
immaterial, impertinent, or scandalous 
matter. 


(g) Consolidation of Defenses. A 
party who makes a motion under this 
rule may join with it the other motions 
herein provided for and then available 
to him. If a party makes a motion 
under this rule and does not include 
therein all defenses and objections then 
available to him which this rule per- 
mits to be raised by motion, he shall 
not thereafter make a motion based on 
any of the defenses or objections so 
omitted, except as provided in subdi- 
vision (h) of this rule. 
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(h) Waiver of Defenses. A party 
shall be deemed to have waived all de- 
fenses and objections which he does not 
present either by motion as hereinbe- 
fore provided or, if he has made no 
motion, in his answer or reply, except 
(1) that the defense of failure to state 
a claim upon which relief can be grant- 
ed, the defense of failure to join an 
indispensable party, and the objection 
of failure to state a legal defense to 
a claim may also be made by a later 
pleading, if one is permitted, or by 
motion for judgment on the pleadings 
or at the trial on the merits, and ex- 
cept (2) that, whenever it appears by 
suggestion of the parties or otherwise 
that the court lacks jurisdiction of the 
subject matter, the court shall dismiss 
the action. The objection or defense, 
if made at the trial, shall be disposed 
of as provided in Rule 1.16(b) in the 
light of any evidence that may have 
been received. 

Committee Note: Common Law Rule 13 
and Equity Rule 33, except that, in sub- 


section (b), (6) has been changed to 
read “failure to state a cause of action”. 


RULE 1.13 
MOTIONS 


(a) Motions Grantable as of Course 
by the Clerk. All motions and appli- 
cations in the clerk’s office for the 
issuance of mesne process and final 
process to enforce and execute judg- 
ments and decrees; for entering decrees 
pro confesso and default judgments; 
and for such other proceedings in the 
clerk’s office as do not require an al- 
lowance or order of the court shall be 
deemed motions and applications grant- 
able of course by the clerk of the court. 
But the clerk’s action thereon may be 
suspended or altered or rescinded by the 
court upon special cause shown. 

(b) Motions not Grantable as of 
Course. All motions for rules or or- 
ders and other proceedings which may 
not be grantable as of course, may be 
made at any time before the judge of 
the court, due notice being given to the 
adverse party, and if the adverse party 
or his attorney does not appear on the 
day named in the notice or order of the 
judge fixing the day, or shall not show 


good cause against the same, the mo- 
tion may be heard by the judge and 
granted or refused, as the right of the 
matter may seem to him to require. 

Committee Note: Adaptation of Equity 


Rule 2. 
RULE 1.14 
COUNTERCLAIMS 

(1) Compulsory Counterclaim. The 
defendant, at the time of the filing of 
his answer, shall state as a counter- 
claim, any claim, whether the subject 
of a pending action or not, which he 
has against the plaintiff, arising out 
of the transaction or occurrence that 
is the subject matter of the action and 
does not require for its adjudication 
the presence of third parties of whom 
the court cannot acquire jurisdiction. 

(2) Permissive Counterclaim. The 
defendant at the time of the serving of 
his answer may state as a counterclaim 
against the plaintiff, any claim, within 
the jurisdiction of the court, not aris- 
ing out of the transaction or occurrence 
that is the subject matter of the 
plaintiff’s claim. 

(3) Counterclaim Exceeding Plain- 
tiff’s Claim. A counterclaim may or 
may not diminish or defeat the re- 
eovery sought by the plaintiff, shall 
not be construed as admitting any 
part of the plaintiff’s claim, and the 
defendant may claim relief exceeding 
in amount, or different in kind, from 
that sought in the pleading of the 
plaintiff. 

(4) Counterclaim against the State. 
This law shall not be construed to en- 
large beyond the limits now fixed by 
law, the right to assert counterclaims 
or to claim credits against the State 
of Florida or any of its subdivisions 
or other governmental organization 
thereof subject to suit, or upon a mu- 
nicipal corporation, or upon an officer, 
agency, or administrative board of the 
State of Florida. 

(5) Counterclaim Maturing or Ac- 
quired After Pleading. <A claim which 
matured after the service of an answer, 
may, with the permission of the court, 
be presented as a counterclaim by sup- 
plemental pleading. 

(6) Omitted Counterclaim. When a 


defendant fails to set up a counterclaim 


FLORIDA LAW JOURNAL 


229 


because of oversight, inadvertence, or 
excusable neglect, or when justice re- 
quires, the court may grant leave to 
set up the counterclaim by amendment. 

(7) Cross-Claim Against Co-Party. 
Any party may state as a cross-claim 
any claim within the jurisdiction of the 
court, by one party against a co-party 
arising out of the transaction or occur- 
rence that is the subject matter either 
of the original action or of a counter- 
claim therein. Such cross-claim may 
include a claim that the party against 
whom it is asserted is or may be liable 
to the cross-claimant for all or part 
of a claim asserted in the action against 
the cross-claimant. 

(8) Additional Parties May Be 
Brought In. When the presence of 
parties other than those to the original 
action is required for the granting of 
complete relief in the determination of 
a counterclaim or cross-claim, the court 
shall order them to be brought in as 
defendants if jurisdiction of them can 
be obtained, and their joinder will not 
deprive the court of jurisdiction of the 
action . 

(9) Separate Trials; Separate Judg- 
ments. When found necessary to the 
ends of justice, the court may order 
separate trials of the issues made by 
any counterclaim or cross-claim, and 
judgment or decree on a counterclaim 
or cross-claim may be rendered when 
the court has jurisdiction to do so, even 
if the claim of the opposing party has 
been dismissed or otherwise disposed 
of. 

(10) Demand _Exceeding _Jurisdic- 
tion; Transfer. of Cause. Should the 


demand of any counterclaim exceed the . 


jurisdiction of the court wherein the 
suit is pending, the said suit shall be 
forthwith transferred to the court of 
the same county having jurisdiction of 
the demand in the said counterclaim 
mentioned, with only such alterations in 
the pleadings as shall be essential. In 
such case, an order shall be made by 
the court for the transfer of the suit 
and the transmission of all papers 
therein to the proper court and there- 
upon the originals of all such papers 
shall be transmitted and filed, together 
with a certified or attested copy of the 


order of transfer and transmissal. The 
court to which transferred shall have 
full power and jurisdiction over the 
demands of both the defendant and the 
plaintiff in the said suit and may ad- 
judicate the same and enter judgment 
or decree thereon. 


Committee Note: Adaptation of Equity 
Rule 35, FSA 52.11, and FSA 52.12(1). 
Heretofore there has been no common 
law rule on counterclaims. 


RULE 1.15 


SHAM PLEADINGS: EXCEPTIONS 
FOR IMPERTINENCE, ETC., 
ABOLISHED 

(a) If a party deems any pleading 
or part thereof filed by the other party 
to be a sham, he may, before the cause 
is set for trial, move to strike said 
pleading or part thereof and the court 
shall hear said motion, taking evidence 
of the respective parties, and if the mo- 
tion be sustained, the pleading to which 
the motion is directed shall be stricken. 
Default and summary judgment, decree, 
decree pro confesso, and summary de- 
cree, on the merits, may, in the dis- 
cretion of the court, be entered, or the 
court may for good cause shown, per- 
mit additional pleadings to be filed. 

(b) The motion to strike shall be 
sworn to and shall set forth fully the 
facts on which the movant relies and 
may be supported by affidavit. No 
traverse of the motion shall be required. 

(c) Exceptions to pleadings for 
scandal, impertinence or irrelevancy 
are abolished but the court may, upon 
motion to strike or upon its own initia- 
tive, strike out any redundant, imperti- 
nent, irrelevant or scandalous matter 
which is prejudicial to the excepting 
party upon such terms as the court 
shall think fit. 


Committee Note: Combination of Com- 
mon Law Rule 14 and Equity Rule 23. 


RULE 1.16 


AMENDED AND SUPPLE- 
MENTAL PLEADINGS 
(a) Amendments. A party may 


amend his pleading once as a matter 
of course at any time before a respon- 
sive pleading is served or, if the plead- 
ing is one to which no responsive plead- 
ing is permitted and the action has not 
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been placed upon the trial calendar, he 
may so amend it at any time within 
20 days after it is served. Otherwise 
a party may amend his pleading only 
by leave of court or by written consent 
of the adverse party; and leave shall 
be freely given when justice so re- 
quires. A party shall plead in response 
to an amended pleading within the time 
remaining for response to the original 
pleading or within 10 days after service 
of the amended pleading, whichever 
period may be the longer, unless the 
court otherwise orders. 

(b) Amendments to Conform with 
the Evidence. When issues not raised 
by the pleadings are tried by express 
or implied consent of the parties, they 
shall be treated in all respects as if they 
had been raised in the pleadings. Such 
amendment of the pleadings as may 
be necessary to cause them to conform 
to the evidence and to raise these issues 
may be made upon motion of any party 
at any time, even after judgment or 
decree; but failure so to amend shall 
not affect the result of the trial of these 
issues. If the evidence is objected to at 
the trial on the ground that it is not 
within the issues made by the pleadings 
the court may allow the pleadings to be 
amended to conform with the evidence; 
and shall do so freely when the merits 
of the cause are more effectually pre- 
sented thereby and the objecting party 
fails to satisfy the court that the ad- 
mission of such evidence will prejudice 
him in maintaining his action or de- 
fense upon the merits. 

(ec) Relation Back of Amendments. 
Whenever the claim or defense asserted 
in the amended pleading arose out of 
the conduct, transaction, or occurrence 
set forth or attempted to be set forth 
in the original pleading, the amendment 
shall relate back to the date of the 
original pleading. 

(d) Supplemental Pleadings. Upon 
motion of a party the court may, upon 
reasonable notice and upon such terms 
as are just, permit him to serve a sup- 
plemental pleading setting forth trans- 
actions or occurrences or events which 
have happened since the date of the 
_pleading sought to be supplemented. If 
the court deems it advisable that the 


adverse party plead thereto, it shall so 
order, specifying the time therefor. 

(e) Amendments Generally. The 
court may at any time, in furtherance 
of justice, upon such terms as may be 
just, permit any process, proceeding, 
pleading or record to be amended, or 
material supplemental matter to be set 
forth in an amended or supplemental 
pleading. The court, at every stage of 
the proceedings, must disregard any 
error or defect in the proceedings which 
does not affect the substantial rights 
of the parties. 


Committee Note: Consolidation of Com- 
mon Law Rule 15 and Equity Rule 26. 
Subsection (e) is new in law actions. 


RULE 1.17 


PRE-TRIAL PROCEDURE 

After all issues are settled the court 
may of its own motion or shall on mo- 
tion of either party to the cause, di- 
rect and require the attorneys for the 
parties to appear before it for confer- 
ence to consider and determine: 

(1) The simplification of the is- 
sues ; 

(2) The necessity or desirability of 
amendments to the pleadings; 

(3) The possibility of obtaining ad- 
missions of fact and of documents 
which will avoid unnecessary proof; 

(4) The limitation of the number 
of expert witnesses; 

(5) The advisability of a prelimi- 
nary reference of issues to a master for 
findings of fact for use by the court 
for pre-trial purposes; 

(6) Such other matters as may aid 
in the disposition of the action. 

The court shall make an order re- 
citing the action taken at the confer- 
ence, the amendments allowed to the 
pleadings, and the agreements made by 
the parties as to any of the matters 
considered, and limiting the issues for 
trial to those not disposed of by ad- 
missions or agreements of counsel; and 
such order when entered shall control 
the subsequent course of the action, 
unless modified at the trial to prevent 
manifest injustice. The court shall es- 
tablish by rule a pre-trial calendar on 
which such actions may be placed for 
trial or consideration. 

Committee Note: Common Law Rule 16 
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and Equity Rule 77. (5) is new and is 
adapted from Federal Rule 16. 


RULE 1.18 
PARTIES 

(a) Every action may be prosecuted 
in the name of the real party in in- 
terest, but an executor, administrator, 
guardian, trustee of an express trust, 
a party with whom or in whose name 
a contract has been made for the bene- 
fit of another, or a party expressly au- 
thorized by statute, may sue in his own 
name without joining with him the 
party for whose benefit the action is 
brought. All persons having an interest 
in the subject of the action and in ob- 
taining the relief demanded may join 
as plaintiffs, and any person may be 
made a defendant who has or claims an 
interest adverse to the plaintiff. Any 
person may at any time be made a 
party if his presence is necessary or 
proper to a complete determination of 
the cause. Persons having a united in- 
terest may be joined on the same side 
as plaintiffs or defendants, and when 
any one refuses to join, he may for 
such reason be made a defendant. 

(b) Infants or Incompetent Persons. 
Whenever an infant or incompetent 
person has a representative, such as a 
guardian, or other like fiduciary, the 
representative may sue or defend on 
behalf of the infant or incompetent 
person. If an infant or incompetent 
person does not have a duly appointed 
representative he may sue by his next 
friend or by a guardian ad litem. The 
court shall appoint a guardian ad litem 
for an infant or incompetent person 
not otherwise represented in an action 
or shall make such other order as it 
deems proper for the protection of the 
infant or incompetent person. 
Committee Note: Subsection (a) is same 
as Equity Rule 8 except that third word 
is changed from “shall” to “may”. As 
changed it follows FSA 45.01. 

The entire rule is a new rule of prac- 
tice, insofar as law actions are concerned. 


Subsection (b) is adapted from Equity 
Rule 15 and Federal Rule 17(c). 


RULE 1.19 
MISJOINDER AND NON- 
JOINDER OF PARTIES 
Misjoinder of parties shall not be 


ground for dismissal of an action. Par- 
ties may be dropped or added by order 
of the court on motion of any party or 
of its own initiative at any stage of the 
action and on such terms as are just. 
Any claim against a party may be 
severed and proceeded with separately. 


Committee Note: Common Law Rule 17. 
RULE 1.20 
SURVIVOR. SUBSTITUTION 
OF PARTIES 

(a) Death. 
(1) If a party dies and the claim 


is not thereby extinguished, the court 
within 2 years after the death may 
order substitution of the proper parties. 
If substitution is not so made, the ac- 
tion shall be dismissed as to the de- 
ceased party. The motion for substitu- 
tion may be made by the successors or 
representatives of the deceased party 
or by any interested party and, together 
with the notice of hearing, shall be 
served on the parties as provided in 
Rule 1.5 and upon persons not parties 
in the manner provided in Rule 1.4. 

(2) In the event of the death of 
one or more of the plaintiffs or of one 
or more of the defendants in an action 
in which the right sought to be en- 
forced survives only to the surviving 
plaintiffs or only against the surviving 
defendants, the action shall not abate. 
The death shall be suggested upon the 
record and the action shall proceed in 
favor of or against the surviving 
parties. 

(b) Incompetency. If a party be- 
comes incompetent, the court upon mo- 
tion served as provided in subdivision 
(a) of this rule may allow the action 
to be continued by or against his repre- 
sentative. 

(c) Transfer of Interest. In case 
of any transfer of interest, the action 
may be continued by or against the 
original party, unless the court upon 
motion directs the person to whom the 
interest is transferred to be substituted 
in the action or joined with the original 
party. Service of the motion shall be 
made as provided in subdivision (a) of 
this rule. 

(d) When an officer of the United 


States, a State, County, City or other 
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governmental agency is a party to an 
action in his official capacity, and dur- 
ing its pendency dies, resigns, or other- 
wise ceases to hold office, the action 
may be continued and maintained by 
or against his successor. 


Committee Note: Combination of Com- 
bination Law Rule 19 and Equity Rules 
10 and 19, except that subsection (c) is 
new. The new subsection comes from 
Federal Rule 25(c). 


RULE 1.21 
CONSOLIDATION OF CAUSES 


Upon the motion of any interested 
party and after notice to all other 
parties affected, the court may order 
two or more causes to be consolidated 
upon such terms and conditions as may 
be just, and to prescribe the time and 
method or pleading and procedure and 
the effect of the judgments or decrees 
to be rendered in the cause when so 
consolidated. Complete identity of 
parties or subject matter shall not be 
requisite to the consolidation of causes. 
In any judgment or decree of consoli- 
dation the court may order that the 
consolidated causes shall preserve their 
separate existence or be merged into a 
single suit. 

Committee Note: Adaptation of Equity 


Rule 20. 
RULE 1.22 
DEPOSITIONS PENDING ACTION 


(a) When depositions may be taken. 
Any party may take the deposition of 
any person, including a party, by depo- 
sition upon oral examination or written 
interrogatories for the purpose of dis- 
covery or for use as evidence in the 
action, or for both purposes. After 
commencement of the action the depo- 
sition may be taken without leave of 
court, except that leave, granted with 
or without notice, must be obtained if 
notice of the taking is served by the 
plaintiff within twenty (20) days after 
commencement of the action. The at- 
tendance of witnesses may be compelled 
by the use of subpoenas as provided by 
law. The deposition of a person con- 
fined in prison may be taken only by 
leave of court on such terms as the 
court prescribes. 

(b) Scope of Examination. Un- 
less otherwise ordered by the court as 


provided herein, the deponent may be 
examined regarding any matter, not 
privileged, which is relevant to the sub- 
ject matter involved in the pending 
action, whether it relates to the claim or 
defense of the examining party, or to 
the claim or defense of any other party, 
including the existence, description, na- 
ture, custody, condition and location of 
any books, documents, or other tangible 
things and the identity and location of 
persons having knowledge of relevant 
facts. It is not ground for objection 
that the testimony will be inadmissible 
at the trial if the testimony sought ap- 
pears reasonably calculated to lead to 
the discovery of admissible evidence. 


(c) Examination and Cross Exam- 
ination. Examination and cross exam- 
ination of deponent may proceed as 
permitted at the trial. 


(d) Use of Depositions. At the 
trial or upon the hearing of a motion 
or an interlocutory proceeding, any 
part or all of a deposition, so far as 
admissible under the rules of evidence, 
may be used against any party who 
was present or represented at the tak- 
ing of the deposition or who had due 
notice thereof, in accordance with any 
one of the following provisions: 


(1) Any deposition may be used by 
any party for the purpose of contra- 
dicting or impeaching the testimony of 
deponent as a witness. 

(2) The deposition of a party or of 
any one who at the time of taking the 
deposition was an officer, director or 
managing agent of a public or private 
corporation, partnership or association 
which is a party may be used by an ad- 
verse party for any purpose. 

(3) The deposition of a witness, 
whether or not a party, may be used by 
any party for any purpose if the court 
finds: 1. That the witness is dead; 
2. that the witness is at a greater dis- 
tance than one hundred miles from the 
place of trial or hearing, or is out of 
the United States, unless it appears 
that the absence of the witness was pro- 
cured by the party offering the deposi- 
tion; or 3, that the witness is unable 
to attend or testify because of age, 
sickness, infirmity, or imprisonment; 


FLORIDA LAW JOURNAL 


233 


or 4, that the party offering the depo- 
sition has been unable to procure the 
attendance of the witness; or 5. upon 
application and notice, that such excep- 
tional circumstances exist as to make 
it desirable in the interest of justice 
and with due regard to the importance 
of presenting the testimony of wit- 
nesses orally in open court, to allow the 
deposition to be used. 

(4) If only a part of a deposition 
is offered in evidence by a party, an 
adverse party may require him to intro- 
duce all of it which is relevant to the 
part introduced, and any party may 
introduce any other parts. 

(e) Substitution of parties. Sub- 
stitution of parties does not affect the 
right to use depositions previously 
taken; and, when an action in any court 
of the United States or of any state 
has been dismissed and another action 
involving the same subject matter is 
afterward brought between the same 
parties or their representatives or suc- 
cessors in interest, all depositions law- 
fully taken and duly filed in the former 
action may be used in the latter as if 
originally taken therefor. 

(f) Objections to Admissibility. 
Subject to the provisions of Rule 
1.27(c), objection may be made at the 
trial or hearing to receiving in evi- 
dence any deposition or part thereof 
for any reason which would require the 
exclusion of the evidence if the witness 
were then present and testifying. 

(g) Effect of Taking or Using Dep- 
osition. A party shall not be deemed 
to make a person his own witness for 
any purpose by taking his deposition. 
The introduction in evidence of a depo- 
sition or any part thereof for any pur- 
pose other than that of contradicting 
or impeaching the deponent makes the 
deponent the witness of the party intro- 
ducing the deposition, but this shall not 
apply to the use by an adverse party 
of a deposition as described in para- 
graph (2) of subdivision (d) of this 
rule. At the trial or hearing any party 
may rebut any relevant evidence con- 
tained in a deposition whether intro- 
duced by him or by any other party. 


Committee Note: Common Law Rule 20 
and Equity Rule 47(d), with subsection 


= changed to conform to Federal Rule 


RULE 1.23 
DEPOSITIONS BEFORE ACTION 
OR PENDING APPEAL 

(a) Before Action. 


(1) Petition. A person who de- 
sires to perpetuate his own testimony 
or that of another person regarding 
any matter that may be cognizable in 
any court of this state, may file a veri- 
fied petition in the circuit court in the 
county of the residence of any expected 
adverse party. The petition shall be en- 
titled in the name of the petitioner 
and shall show: 1, that the petitioner 
expects to be a party to an action 
cognizable in a court of the State of 
Florida, but is presently unable to bring 
it or cause it to be brought, 2, the sub- 
ject matter of the expected action and 
his interest therein, 3, the facts which 
he desires to establish by the proposed 
testimony and his reasons for desiring 
to perpetuate it, 4, the names or a 
description of the persons he expects 
will be adverse parties and their ad- 
dresses so far as known, and 5, the 
names and addresses of the persons to 
be examined and the substance of the 
testimony which he expects to elicit 
from each, and shall ask for an order 
authorizing the petitioner to take the 
deposition of the persons to be ex- 
amined named in the petition, for 
the purpose of perpetuating their 
testimony. 

(2)_..Notice and Service. The peti- 
tioner shall thereafter serve a notice 
upon each person named in the petition 
as an expected adverse party, together 
with a copy of the petition, stating that 
the petitioner will apply to the court 
at a time and place named herein, for 
an order described in the petition. At 
least twenty (20) days before the date 
of hearing the notice shall be served 
either within or without the county in 
the manner provided in Rule 1.4 for 
service of summons; but if such service 
cannot with due diligence be made 
upon any expected adverse party named 
in the petition, the court may make 
such order as is just for service by 
publication or otherwise, and shall ap- 
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point, for persons not served in the 
manner provided in Rule 1.4 for service 
of summons, an attorney who shall rep- 
resent them, and in case they are not 
otherwise represented, shall cross- 
examine the deponent. 

(3) Order and Examination. If 
the court is satisfied that the perpetu- 
ation of the testimony may prevent a 
failure or delay of justice, it shall make 
an order designating or describing the 
persons whose depositions may be taken 
and specifying the subject matter of 


the examination and whether the depo-. 


sition shall be taken upon oral exam- 
ination or written interrogatories. The 
deposition may then be taken in ac- 
cordance with these rules; and the court 
may make orders in accordance with 
the requirements of these rules. For 
the purpose of applying these rules to 
depositions for perpetuating testimony, 
each reference therein to the court in 
which the action is pending shall be 
deemed to refer to the court in which 
the petition for such deposition was 
filed. 


(4) Use of Deposition. If a depo- 
sition to perpetuate testimony is taken 
under these rules, it may be used in 
any action involving the same subject 
matter subsequently brought in any 
court of the State of Florida in ac- 
cordance with the provisions of Rule 
1.22 (d) 


(b) Pending Appeal. If an appeal 
has been taken from a judgment of a 
circuit court or before the taking of 
an appeal if the time therefor has not 
expired, the circuit court in which the 
judgment was rendered may allow the 
taking of the depositions of witnesses 
to perpetuate their testimony for use 
in the event of further proceedings in 
the circuit court. In such case the 
party who desires to perpetuate the 
testimony may make a motion in the 
circuit court for leave to take the depo- 
sition upon the same notice and service 
thereof as if the action was pending in 
the circuit court. The motion shall 
show (1) the names and addresses of 
persons to be examined and the sub- 
stance of the testimony which he ex- 
pects to elicit from each; (2) the rea- 


son for perpetuating their testimony. 
lf the court finds that the perpetua- 
tion of the testimony is proper to avoid 
a failure or delay of justice, it may 
make an order allowing the depositions 
to be taken and may make orders of the 
character provided for by these rules, 
and thereupon the depositions may be 
taken and used in the same manner 
and under the same conditions as are 
prescribed in these rules for depositions 
taken in actions pending in the circuit 
court. 


(c) Perpetuation by Action. This 
rule does not limit the power of a 
court to entertain an action to perpetu- 
ate testimony. 


(d) If a person desires to perpetu- 
ate the testimony of himself or that 
of another person regarding any mat- 
ter that may be cognizable in any court 
of this state, and there is an urgency 
for the taking of such testimony be- 
cause the person is bound on a voyage 
at sea, or is about to leave the State 
of Florida, or to go out of the country 
in which the suit may be instituted 
before the time of trial or final hear- 
ing, or when he is old or infirm, the 
deposition may be taken before any 
notary public or judicial officer or be- 
fore any officer authorized by the laws 
of the State of Florida to take acknowl- 
edgments, or proof of executions of 
deeds, without complying with the re- 
quirements of paragraph (a) of this 
rule. The officer before whom such 
deposition shall be taken shall not be 
of counsel to either of the parties, or 
interested in the event of the cause. 
Reasonable notice must first be given 
in writing by the party proposing to 
take such deposition to those whom he 
expects to be adverse party, as near 
as he can, which notice shall state the 
name of the witness or witnesses, the 
time and place of his deposition, the 
name of the officer to take the same 
and the reason for taking such depo- 
sition. Whenever, by reason of the ab- 
sence from the jurisdiction of the court 
of the prospective adverse party, or for 
any other reason, the giving of such no- 
tice shall be impracticable, it shall be 
lawful to take such deposition as there 
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may be urgent necessity for taking, 
upon such notice as the judge of the 
court in which the action may be insti- 
tuted shall think reasonable and have 
his order direct upon the application of 
the party desiring to take such deposi- 
tion. Any person may be compelled to 
appear and depose as provided in this 
rule, in the same manner as witnesses 
may be compelled to appear and testify 
in court. Depositions to perpetuate tes- 
timony taken under this rule may be 
used in any action involving the same 
subject matter subsequently brought in 
any court of the State of Florida in ac- 
cordance with and under the terms and 
conditions as provided in Rule 1.22(d). 


Committee Note: Common Law Rule 21 
and Equity Rule 47(d). 


RULE 1.24 


PERSONS BEFORE WHOM 
DEPOSITIONS 
MAY BE TAKEN 


(a) Depositions may be taken be- 
fore any notary public or judicial offi- 
cer or before any officer authorized by 
the statutes of the State of Florida to 
take acknowledgments or proof of exe- 
cutions of deeds, or by any person ap- 
pointed by the court in which the action 
is pending. 

(b) If the parties so stipulate in 
writing, depositions may be taken be- 
fore any person, at any time or place 
upon any notice, and in any manner and 
when so taken may be used like other 
depositions. 

(c) Unless so stipulated by the 
parties, no deposition shall be taken 
before a person who is a relative or 
employee or attorney or counsel of any 
of the parties, or is a relative or em- 
ployee of such attorney or counsel, or 
is financially interested in the action. 


Committee Note: Common Law Rule 22 
and Equity Rule 47(d). 


RULE 1.25 
DEPOSITIONS UPON ORAL 
EXAMINATION 

(a) Notice of Examination: Time and 
Place. A party desiring to take the 
deposition of any person upon oral 
examination shall give reasonable no- 
tice in writing to every other party to 


the action. The notice shall state the 
time and place for taking the deposi- 
tion and the name and address of each 
person to be examined, if known, and, 
if the name is not known, a general 
description sufficient to identify him 
or the particular class or group to 
which he belongs. On motion of any 
party upon whom the notice is served, 
the court may for cause shown enlarge 
or shorten the time. 

(b) Orders for the Protection of 
Parties and Deponents. After notice 
is served for taking a deposition by 
oral examination, upon motion season- 
ably made by any party or by the per- 
son to be examined and upon notice 
sand for good cause shown, the court 
in which the action is pending may 
make an order that the deposition shall 
not be taken, or that it may be taken 
only at some designated place other 
than that stated in the notice, or that 


’ it may be taken only on written inter- 


rogatories, or that certain matters shall 
not be inquired into, or that the scope 
of the examination shall be limited to 
certain matters, or that the examina- 
tion shall be held with no one present 
except the parties to the action and 
their officers or counsel, or that after 
being sealed the deposition shall be 
opened only by order of the court, or 
that secret processes, developments, or 
research need not be disclosed, or that 
the parties shall simultaneously file 
specified documents or information en- 
closed in sealed envelopes to be opened 
as directed by the court; or the court 
may make any other order which jus- 
tice requires to protect the party or 
witness from annoyance, embarrass- 
ment, or oppression. 

(c) Record of Examination: Oath: 
Objections: Submitting Written Cross 
Questions. The officer before whom 
the deposition is to be taken shall put 
the witness on oath and shall personally, 
or by someone acting under his direc- 
tion and in his presence, record the 
testimony of the witness. The testi- 
mony shall be recorded verbatim steno- 
graphically or by mechanical means and 
transcribed unless the parties agree 
otherwise. All objections made at the 
time of the examination to the qualifi- 
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cations of the officer taking the depo- 
sition, or to the manner of taking it, 
or to the evidence presented, or to the 
conduct of any party, and any other 
objection to the proceedings, shall be 
noted by the officer upon, or attached 
to, the deposition. Evidence objected to 
shall be taken subject to the objections. 
In lieu of participating in the oral 
examination, parties served with notice 
of taking a deposition may transmit 
written interrogatories to the officer 
who shall propound them to the witness 
and record the answers verbatim. 


(d) Motion to Terminate or Limit 
Examination. At any time during the 
taking of the deposition, on motion of 
any party or of the deponent and upon 
a showing that the examination is being 
conducted in bad faith or in such man- 
ner as unreasonably to annoy, embar- 
rass, or oppress the deponent or party, 
the court in which the action is pending 
or the court in the circuit where the 
deposition is being taken may order the 
officer conducting the examination to 
cease forthwith from taking the depo- 
sition, or may limit the scope and man- 
ner of the taking of the deposition as 
provided in subdivision (b) of this 
rule. If the order made terminates the 
examination, it shall be resumed there- 
after only upon the order of the court 
in which the action is pending. Upon 
demand of the objecting party or de- 
ponent, the taking of the deposition 
shall be suspended for the time neces- 
sary to make a motion for an order. 
In granting or refusing such order the 
court may impose upon either party or 
upon the witness the requirement to 
pay such costs or expenses as the court 
may deem reasonable. 


(e) Submission to Witness: 
Changes; Signing. When the testi- 
mony is fully transcribed the deposi- 
tion shall be submitted to the witness 
for examination and shall be read to 
or by him, unless such examination and 
reading are waived by the witness and 
by the parties. Any changes in form or 
substance which the witness desires to 
make shall be entered upon the deposi- 
tion by the officer with a statement of 
the reasons given by the witness for 


making them. The deposition shall then 
be signed by the witness, unless the 
parties by stipulation waive the signing 
or the witness is ill or cannot be found 
or refuses to sign. If the deposition is 
not signed by the witness, the officer 
shall sign it and state on the record 
the fact of the waiver or of the illness 
or absence of the witness or the fact of 
the refusal to sign together with the 
reason, if any, given therefor; and the 
deposition may then be used as fully as 
though signed, unless on a motion to 
suppress under Rule 1.27 (d) the court 
holds that the reasons given for the 
refusal to sign require rejection of the 
deposition in whole or in part. 

(f) Certification and Filing by 
Officer: Copies: Notice of Filing. 

(1) The officer shall certify on the 
deposition that the witness was duly 
sworn by him and that the deposition 
is a true record of the testimony given 
by the witness. He shall then securely 
seal the deposition in an envelope in- 
dorsed with the title of the action and 
marked “Deposition of (here insert 
name of witness)” and shall promptly 
file it with the court in which the 
action is pending or send it by regis- 
tered mail to the clerk thereof for 
filing. 

(2) Upon payment of reasonable 
charges therefor, the officer shall fur- 
nish a copy of the deposition to any 
party or to the deponent. 

(3) The party taking the deposition 
shall give prompt notice of its filing to 
all other parties. 

(zg) Failure to Attend or to Serve 
Subpoena: Expenses. 

(1) If the party giving the notice 
of the taking of a deposition fails to 
attend and proceed therewith and an- 
other party attends in person or by 
attorney pursuant to the notice, the 
court may order the party giving the 
notice to pay to such other party the 
amount of the reasonable expenses in- 
curred by him and his attorney in so 
attending, including reasonable attor- 
ney’s fees. 

(2) If the party giving the notice 
of the taking of a deposition of a wit- 
ness fails to serve a subpoena upon 
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him and the witness because of such 
failure does not attend, and if another 
party attends in person or by attorney 
because he expects the deposition of 
that witness to be taken, the court may 
order the party giving the notice to pay 
to such other party the amount of the 
reasonable expenses incurred by him 
and his attorney in so attending, in- 
cluding reasonable attorney’s fees. 


Committee Note: Common Law Rule 23 
and Equity Rule 47(d). 


RULE 1.26 
DEPOSITIONS OF WITNESSES 
UPON WRITTEN 
INTERROGATORIES 

(a) Serving Interrogatories; No- 
tice. A party desiring to take the dep- 
osition of any person upon written 
interrogatories shall serve them upon 
every other party with a notice stating 
the name and address of the person 
who is to answer them and the name 
or descriptive title and address of the 
officer before whom the deposition is 
to be taken. Within 10 days thereafter 
a party so served may serve cross inter- 
rogatories upon the party proposing to 
take the deposition. Within 5 days 
thereafter the latter may serve redi- 
rect interrogatories upon a party who 
has served cross interrogatories. 
Within 3 days after being served with 
redirect interrogatories, a party may 
serve re-cross interrogatories upon the 
party proposing to take the deposition. 

(b) Officer to Take Responses and 
Prepare Record. <A copy of the notice 
and copies of all interrogatories served 
shall be delivered by the party taking 
the deposition to the officer designated 
in the notice, who shall proceed 
promptly, in the manner provided by 
Rule 1.25(c), (e) and (f) to take the 
testimony of the witness in response 
to the interrogatories and to prepare, 
certify, and file or mail the deposition, 
attaching thereto the copy of the notice 
and the interrogatories received by 
him. 

(c) Notice of Filing. When the 
deposition is filed the party taking it 
shall promptly give notice thereof to 
all other parties. 

(d) Orders for the Protection of 


Parties and Deponents. After the 
service of interrogatories and prior to 
the taking of the testimony of the de- 
ponent, the court in which the action 
is pending, on motion promptly made 
by a party or a deponent, upon notice 
and good cause shown, may make any 
order specified in Rule 1.28 which is 
appropriate and just or an order that 
the deposition shall not be taken before 
the officer designated in the notice or 
that it shall not be taken except upon 
oral examination. 


Committee Note: Common Law Rule 24 
and Equity Rule 47(d). 


RULE 1.27 


EFFECT OF ERRORS AND 
IRREGULARITIES IN 
DEPOSITIONS 


(a) As to Notice. All errors and 
irregularities in the notice for taking 
a deposition are waived unless written 
objection is promptly served upon the 
party giving the notice. 

(b) As to Disqualification of Offi- 
cers. Objection to taking a deposition 
because of disqualification of the offi- 
cer before whom it is to be taken is 
waived unless made before the taking 
of the deposition begins or as soon 
thereafter as the disqualification be- 
comes known or could be discovered 
with reasonable diligence. 

(c) As to Taking of Deposition. 

(1) Objections to the competency of 
a witness or to the competency, rele- 
vancy, or materiality of testimony are 
not waived by failure to make them 
before or during the taking of the depo- 
sition, unless the ground of the objec- 
tion is one which might have been 
obviated or removed if presented at 
that time. 

(2) Errors and irregularities oc- 
curring at the oral examination in the 
manner of taking the deposition, in the 
form of the questions or answers, in 
the oath or affirmation, or in the con- 
duct of parties and errors of any kind 
which might be obviated, removed, or 
cured if promptly presented, are waived 
unless seasonable objection thereto is 
made at the taking of the deposition. 

(3) Objections to the form of writ- 
ten interrogatories submitted under 
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Rule 1.28 are waived unless served in 
writing upon the party propounding 
them within the time allowed for serv- 
ing the succeeding cross or other in- 
terrogatories and with 3 days after 
service of the last interrogatories 
authorized. 

(d) As to Completion and Return 
of Deposition. Errors and irregulari- 
ties in the manner in which the testi- 
mony is transcribed or the deposition 
is prepared, signed, certified, sealed, 
indorsed, transmitted, filed, or other- 
wise dealt with by the officer under 
Rules 1.25 and 1.26 are waived unless 
a motion to suppress the deposition or 
some part thereof is made with rea- 
sonable promptness after such defect 
is, or with due diligence might have 
been, ascertained. 


Committee Note: Common Law Rule 25, 
Equity Rule 47(d) and Equity Rule 53. 


RULE 1.28 
INTERROGATORIES TO PARTIES 


Any party may serve upon any other 
party written interrogatories to be an- 
swered by the party served or, if the 
party served is a public or private cor- 
poration or a partnership or associa- 
tion, by any officer or agent, who shall 
furnish such information as is avail- 
able to the party. Interrogatories may 
be served after commencement of the 
action and without leave of court, ex- 
cept that, if service is made by the 
plaintiff within 10 days after such 
commencement, leave of court granted 
with or without notice must first be 
obtained. The interrogatories shall be 
answered separately and fully in writ- 
ing under oath. The answers shall be 
signed by the person making them; and 
the party upon whom the interroga- 
tories have been served shall serve a 
copy of the answers on the party sub- 
mitting the interrogatories within 15 
days after the service of the interroga- 
tories, unless the court, on motion and 
notice and for good cause shown, en- 
larges or shortens the time. Within 10 
days after service of interrogatories a 
party may serve written objections 
thereto together with a notice of hear- 
ing the objections at the earliest prac- 
ticable time. Answers to interroga- 


tories to which objection is made shall 
be deferred until the objections are 
determined. 

Interrogatories may relate to any 
matters which can be inquired into 
under Rule 1.22(b) and the answers 
may be used to the same extent as pro- 
vided in Rule 1.22(d) for the use of 
the deposition of a party. Interroga- 
tories may be served after a deposition 
has been taken, and a deposition may 
be sought after interrogatories have 
been answered, but the court, on motion 
of the deponent or the party interro- 
gated, may make such protective order 
as justice may require. The number of 
interrogatories or of sets of interroga- 
tories to be served is not limited except 
as justice requires to protect the party 
from annoyance, expense, embarrass- 
ment, or oppression. The provisions of 
Rule 1.25(b) are applicable for the pro- 
tection of the party from whom answers 
to interrogatories are sought under this 
rule. 

Answers made by a party shall not 
be binding on a co-party. 

Committee Note: Common Law Rule 26 
and Equity Rule 47(d). 


RULE 1.29 


DISCOVERY AND PRODUCTION 
OF DOCUMENTS AND THINGS 
FOR INSPECTION, COPYING 

OR PHOTOGRAPHING 


Upon motion of any party showing 
good cause therefor and upon notice to 
all other parties, and subject to the 
provisions of Rule 1.25(b), the court 
in which an action is pending, may (1) 
order any party to produce and permit 
the inspection and copying or photo- 
graphing, by or on behalf of the moving 
party, of any designated documents, 
papers, books, accounts, letters, photo- 
graphs, objects, or tangible things, not 
privileged, which constitute or contain 
evidence relating to any of the matters 
within the scope of the examination 
permitted by Rule 1.22 (b) and which 
are in his possession, custody, or con- 
trol; or (2) order any party to permit 
entry upon designated land or other 
property in his possession or control 
for the purpose of inspecting, measur- 
ing, surveying, or photographing the 
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property or any designated object or 
operation thereon within the scope of 
the examinations permitted by Rule 
1.22(b). The order shall specify the 
time, place, and manner of making the 
inspection and taking the copies and 
photographs and may prescribe such 
terms and conditions as are just. 


Committee Note: Common Law Rule 27 
and Equity Rule 47(d). 


RULE 1.30 


EXAMINATION. 
PHYSICAL AND MENTAL 
EXAMINATION OF PARTIES 
AND EXAMINATION OF 
PROPERTY 


(a) Order for Examination. In 
any action in which the mental or 
physical condition of a party or injury 
to property is in controversy, the court 
in which the action is pending may, in 
advance of the trial, order such party 
to submit to a physical or mental exam- 
ination by a physician or other such 
qualified expert, or may order an ex- 
amination of the property alleged to 
have been damaged or injured by the 
defendant or his agent, or of the party 
alleged to have caused the damage or 
injury. The order may be made only 
upon good cause shown and upon notice 
to the party to be examined and to all 
other parties and to all persons in 
whose custody such property may then 
be, and shall specify the time, place, 
manner, condition and scope of the 
examination and the person or persons 
by whom it is to be made. 

(b) Report of Findings. 

(1) If requested by the person ex- 
amined, the party causing the examina- 
tion to be made shall deliver to him a 
copy of a detailed written report of the 
examining physician, or other such 
qualified expert, setting out his find- 
ings and conclusions. After such re- 
quest and delivery, the party causing 
the examination to be made shall be 
entitled upon request to receive from 
the party examined a like report of any 
examination, previously or thereafter 
made, of the same mental or physical 
condition. If the party examined re- 
fuses to deliver such report, the court, 
on motion and notice, may make an 


order requiring delivery on such terms 
as are just, and if a physician or other 
such qualified expert fails or refuses 
to make such a report, the court may 
exclude his testimony if offered at the 
trial. 

(2) By requesting and obtaining a 
report of the examination so ordered or 
by taking the deposition of the exam- 
iner, the party examined waives any 
privilege he may have in that action 
or any other involving the same con- 
troversy regarding the testimony of 
every other person who has examined 
or may thereafter examine him in re- 
spect of the same mental or physical 
condition. 


Committee Note: Common Law Rule 28 
and Equity Rule 47(d). 


RULE 1.31 


ADMISSION OF FACTS AND 
GENUINENESS OF DOCUMENTS 


(a) Request for Admission. After 
commencement of an action a party may 
serve upon any other party a written 
request for the admission by the latter 
of the genuineness of any relevant docu- 
ments described in and exhibited with 
the request or of the truth of any rele- 
vant matters of fact set forth in the 
request. If a plaintiff desires to serve 
a request within 10 days after com- 
mencement of the action leave of court, 
granted with or without notice, must 
be obtained. Copies of the documents 
shall be served with the request unless 
copies have already been furnished. 
Each of the matters of which an admis- 
sion is requested shall be deemed ad- 
mitted unless, within a period desig- 
nated in the request, not less than 10 
days after service thereof or within 
such shorter or longer time as the court 
may allow on motion and notice, the 
party to whom the request is directed 
serves upon the party requesting the 
admission either (1) a sworn statement 
denying specifically the matters of 
which an admission is requested or set- 
ting forth in detail the reasons why he 
cannot truthfully admit or deny those 
matters or (2) written objections on 
the ground that some or all of the re- 
quested admissions are privileged or 
irrelevant or that the request is other- 
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wise improper in whole or in part to- 
gether with a notice of hearing the 
objections at the earliest practicable 
time. If written objections to a part 
of the request are made, the remainder 
of the request shall be answered within 
the period designated in the request. 
A denial shall fairly meet the substance 
of the requested admission, and when 
good faith requires that a party deny 
only a part or a qualification of a mat- 
ter of which an admission is requested, 
he shall specify so much of it as is true 
and deny only the remainder. 

(b) Effect of Admission. Any ad- 
mission made by a party pursuant to 
such request is for the purpose of the 
pending action only and neither con- 
stitutes an admission by him for any 
other purpose nor may be used against 
him in any other proceeding. 


Committee Note: Common Law Rule 29 
and Equity Rule 47(d). 


RULE 1.32 


REFUSAL TO MAKE DISCOVERY: 
CONSEQUENCES 


(a) Refusal to Answer. If a party 
or other deponent refuses to answer 
any question propounded upon oral ex- 
amination, the examination shall be 
completed on other matters or ad- 
journed, as the proponent of the ques- 
tion may prefer. Thereafter, on rea- 
sonable notice to all persons affected 
thereby, the proponent of the question 
may apply to the circuit court in the 
county where the deposition is taken, 
if taken out of the county where the 
case is pending, or the court having 
jurisdiction of the cause if the deposi- 
tion is taken in the county where the 
case is pending, for an order com- 
pelling an answer. Upon the refusal of 
a deponent to answer any interrogatory 
submitted under Rule 1.26 or upon the 
refusal of a party to answer any inter- 
rogatory submitted under Rule 1.28 the 
proponent of the question may on like 
notice make like application for such 
an order. If the motion is granted and 
the court hearing the motion finds that 
the refusal was without substantial 
justification, it may enforce its order 
by contempt. The court having original 


jurisdiction of the cause may require 
the refusing party or deponent and the 
party or attorney advising the refusal 
or either of them to pay to the exam- 
ining party the amount of the reason- 
able expenses incurred in obtaining the 
order, including reasonable attorney’s 
fees. If the motion is denied by the 
court hearing it and said court finds 
that the motion was made without sub- 
stantial justification, the court having 
original jurisdiction of the cause may 
require the examining party or the at- 
torney advising the motion or both of 
them to pay to the refusing party or 
witness the amount of the reasonable 
expenses incurred in opposing the mo- 
tion, including reasonable attorney’s 
fees. 

(b) Failure to Comply with Order. 

(1) Contempt. If a party or other 
witness refuses to be sworn or refuses 
to answer any question after being di- 
rected to do so by the circuit court in 
the county in which the deposition is 
being taken, the refusal shall be con- 
sidered a contempt of that court. 
(2) Other Consequences. If any 
party or an officer or managing agent 
of a party refuses to obey an order 
made under subdivision (a) of this 
rule requiring him to answer desig- 
nated questions, or an order made 
under Rule 1.29 to produce any docu- 
ment or other thing for inspection, 
copying, or photographing or to permit 
it to be done, or to permit entry upon 
land or other property, or an order 
made under Rule 1.30 requiring him to 
submit to a physical or mental examina- 
tion, the court may make such orders 
in regard to the refusal as are just, 
and among others the following: 


(i) An order that the matters re- 
garding which the questions were asked 
or the character or description of the 
thing or land, or the contents of the 
paper, or the physical or mental condi- 
tion of the party, or any other desig- 
nated facts shall be taken to be estab- 
lished for the purposes of the action 
in accordance with the claim of the 
party obtaining the order; 


(ii) An order denying the disobe- 
dient party the privilege of supporting 
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or opposing designated claims or de- 
fenses, or prohibiting him from intro- 
ducing in evidence designated docu- 
ments or things or items of testimony, 
or from introducing evidence of phys- 
ical or mental condition; 


(iii) An order striking out plead- 
ings or parts thereof, or staying fur- 
ther proceedings until the order is 
obeyed, or dismissing the action or pro- 
ceeding or any part thereof or render- 
ing a judgment by default against the 
disobedient party; 


(iv) An order in lieu of any of the 
foregoing orders or in addition thereto 
directing the arrest of any party or 
agent of a party for disobeying any of 
such orders except an order to submit 
to a physical or mental examination. 


(c) Expenses on Refusal to Admit. 
If a party, after being served with a 
request under Rule 1.31 to admit the 
genuineness of any documents or the 
truth of any matters of fact, serves a 
sworn denial thereof and if the party 
requesting the admissions thereafter 
proves the genuineness of any such 
document or the truth of any such 
matter of fact, he may apply to the 
court for an order requiring the other 
party to pay him the reasonable ex- 
penses incurred in making such proof 
including reasonable attorney’s fees. 
Unless the court finds that there were 
good reasons for the denial or that the 
admissions sought were of no substan- 
tial importance, the order shall be made. 


(d) Failure of Party to Attend or 
Serve Answers. If a party or an offi- 
cer or managing agent of a party wil- 
fully fails to appear before the officer 
who is to take his deposition, after 
being served with a proper notice, or 
fails to serve answers to interrogatories 
submitted under Rule 1.28 after proper 
service of such interrogatories, the 
court on motion and notice may strike 
out all or any part of any pleading of 
that party or dismiss the action or pro- 
ceeding or any part thereof, or enter 
a judgment by default against that 
party. 

Committee Note: Common Law Rule 30 
and Equity Rule 47(d). 


RULE 1.33 
DEPOSITIONS DE BENE ESSE 
(a) When Such Depositions May 

Be Taken: Notice. The testimony of 
any witness may be taken by deposition 
be dene esse, either within or without 
the United States, when the witness 
resides out of the county in which the 
cause is pending, or is bound on a voy- 
age at sea, or is about to leave the State 
of Florida, or to go out of the county 
in which the cause is pending before 
the time of trial or final hearing, or 
when he is old and infirm. The deposi- 
tion may be taken before any notary 
public or judicial officer or befote any 
officer authorized by the statutes of 
the State of Florida to take acknowl- 
edgments or proof of execution of deeds. 
The officer before whom such deposi- 
tion shall be taken shall not be of coun- 
sel to either of the parties or interested 
in the event of the cause. Reasonable 
notice must first be given in writing 
by the party proposing to take such 
deposition to the opposite party of rec- 
ord, which notice shali state the name 
of the witness or witnesses, the time 
and place of taking his deposition, the 
name of the officer to take the same, 
and the reason for taking such deposi- 
tion. Whenever, by reason of the ab- 
sence from the jurisdiction of the court 
of the adverse party or his attorney of 
record or for any other reason, the giv- 
ing of such notice herein required shall 
be impracticable, it shall be lawful to 
take such depositions as there may be 
urgent necessity for taking upon such 
notice as the judge of the court in which 
the action is pending shall think rea- 
sonable and shall by his order direct 
upon the application of the party de- 
siring to take such depositions. Any 
person may be compelled to appear and 
depose as provided in this act in the 
same manner as witnesses may be com- 
pelled to appear and testify in court. 
(b) Oath of Witness: Committing 
Testimony in Writing. Every person 
deposing as provided in the preceding 
paragraph shall be cautioned and sworn 
to testify the whole truth, and shall be 
carefully examined. Such testimony 
shall be reduced to writing or type- 
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writing by the officer taking the depo- 
sition, or by some person under his 
personal supervision or by the deponent 
himself in the officer’s presence; and 
shall, after being reduced to writing or 
typewriting, be subscribed by the wit- 
ness, unless such subscription shall be 
waived by the parties. 


(c) Certification and Return. 
Every such deposition, together with a 
certificate of the reasons aforesaid of 
taking such deposition and the notice, 
if any, given to the adverse party, 
shall be by such officer sealed up and 
directed to such court and shall remain 
undep his seal until opened by the judge 
or the clerk of such court or by consent 
of the parties. The depositions sealed 
as aforesaid may be sent by United 
States mail by the officer taking the 
same to the clerk of the court in which 
such cause is pending, or may be de- 
livered into the court or to the clerk 
of the court by such officer or by a 
party to the cause, his agent or solici- 
tor; but if returned by private hand of 
a party or his agent or solicitor the 
person so returning it must make oath 
before the court or the clerk that he 
received the deposition sealed as afore- 
said from the officer taking it and 
that it has been in his possession ever 
since, and has not been opened or 
altered. 


(d) Optional Procedure._Nothing 
herein shall be taken to modify or re- 
peal any other law or rule of court pro- 
viding for other methods of taking 
depositions, but the method of taking 
depositions herein prescribed shall be 
an optional procedure for the taking of 
depositions in causes pending in courts 
of the State of Florida to which these 
rules apply. 


Committee Note: Equity Rule 47. 


RULE 1.34 
DEPOSITION DEEMED 
PUBLISHED WHEN FILED 

Upon the filing of any deposition or 
affidavit taken under any rule or stat- 
ute it shall be deemed published, unless 
otherwise ordered by the court. 


Committee Note: Equity Rule 52. 


RULE 1.35 
SUBPOENA 

(a) For Attendance of Witnesses; 
Form; Issuance. Every subpoena shall 
be issued by the clerk under the seal 
of the court, shall state the name of 
the court and the title of the action or 
suit, and shall command each person 
to whom it is directed to attend and 
give testimony at a time and place 
therein specified. The clerk shall issue 
a subpoena for the production of docu- 
mentary evidence, signed and sealed but 
otherwise in blank, to a party request- 
ing it, who shall fill it in before service. 

(b) For Production of Documen- 
tary Evidence. A subpoena may also 
command the person to whom it is di- 
rected to produce the books, papers, 
documents, or tangible things desig- 
nated therein; but the court, upon mo- 
tion made promptly and in any event 
at or before the time specified in the 
subpoena for compliance therewith, may 
(1) quash or modify the subpoena if 
it is unreasonable and oppressive or 
(2) condition denial of the motion upon 
the advancement by the person in whose 
behalf the subpoena is issued of the 
reasonable cost of producing the books, 
papers, documents, or tangible things. 

(c) Service. A subpoena may be 
served by any person authorized by law 
or by these rules to serve process. 
Service of a subpoena upon a person 
named therein shall be made by deliv- 
ering a copy thereof to such person 
and by tendering to him the fees for 
one day’s attendance and the mileage 
allowed by law. 

(d) Subpoena for Taking Deposi- 
tions; Place of Examination. 

(1) Procf of service of a notice to 
take a deposition as provided in Rules 
1.25a and 1.26a constitutes a suffi- 
cient authorization for the issuance by 
the clerk of the court in which the 
deposition is to be taken of subpoenas 
for the persons named or described 
therein. The subpoena may command 
the person to whom it is directed to 
produce designated books, papers, docu- 
ments, or tangible things which consti- 
tute or contain evidence relating to any 
of the matters within the scope of the 
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examination permitted by Rule 1.22b, 
but in that event the subpoena will be 
subject to the provisions of subdivi- 
sion (b) of Rule 1.25 and subdivision 
(b) of this Rule. 

(2) A person may be required to 
attend an examination only in the 
county wherein he resides or is em- 
ployed or transacts his business in per- 
son, or at such other convenient place 
as may be fixed by an order of court. 

(e) Contempt. Failure by any 
person without adequate excuse to obey 
a subpoena served upon him may be 
deemed a contempt of the court from 
which the subpoena issued. 


Committee Note: New to our rules of 
practice, and an adaptation of Federal 


Rule 45. 
RULE 1.36 
DISMISSAL OF ACTIONS 

(a) Voluntary Dismissal; Effect 
Thereof. 

(1) By Plaintiff; By Stipulation. 
Subject to the provisions hereof, an 
action may be dismissed by the plain- 
tiff without order of court (i) by filing 
a notice of dismissal at any time before 
service by the adverse party of an an- 
swer or of a motion for summary judg- 
ment or decree, whichever first occurs, 
or (ii) by filing a stipulation of dis- 
missal signed by all parties who have 
appeared in the action. Unless other- 
wise stated in the notice of dismissal 
or stipulation, the dismissal shall be 
without prejudice, except that a dis- 
missal shall operate as an adjudication 
upon the merits when filed by a plain- 
tiff who has once dismissed in any 
court of this State an action based on 
or including the same claim. 

(2) By Order of Court. Except as 
provided in paragraph (1) of this sub- 
division of this rule, an action shall 
not be dismissed at the plaintiff’s in- 
stance save upon order of the court 
and upon such terms and conditions as 
the court deems proper. If a counter- 
claim has been served by a defendant 
prior to the service upon him of the 
plaintiff’s motion to dismiss, the action 
shall not be dismissed against the de- 
fendant’s objection unless the counter- 
claim can remain pending for independ- 
ent adjudication by the court. Unless 


otherwise specified in the order, a dis- 
missal under this paragraph shall be 
without prejudice. 

(b) Involuntary Dismissal; Effect 
Thereof. For failure of the plaintiff 
to comply with any order of court, a 
defendant may move for dismissal of 
any action or of any claim against him. 
After the plaintiff has completed the 
presentation of his evidence, the de- 
fendant, without waiving his right to 
offer evidence in the event the motion 
is not granted, may move for a dis- 
missal on the ground that upon the 
facts and the law the plaintiff has 
shown no right to relief. Unless the 
court in its order for dismissal other- 
wise specifies, a dismissal under this 
subdivision, and any dismissal not pro- 
vided for in this rule, other than a 
dismissal for lack of jurisdiction or for 
improper venue, shall operate as an 
adjudication upon the merits; except, 
however, that nothing stated herein 
shall preclude a non-suit from being 
taken pursuant to any applicable 
statute. 


(c) Dismissal of Counterclaim or 
Cross-Claim. The provisions of this 
rule shall apply to the dismissal of any 
counterclaim or cross-claim. A volun- 
tary dismissal by the claimant alone 
pursuant to paragraph (1) of subdivi- 
sion (a) of this rule shall be made be- 
fore a responsive pleading is served or, 
if there is none, before the introduction 
of evidence at the trial or hearing. 

(d) Costs of Previously Dismissed 
Action. If a plaintiff who has once 
dismissed an action in any court of this 
state commences an action based upon 
or including the same claim against 
the same defendant, in any court in 
this State, the court may make such 
order for the payment of costs of the 
action previously dismissed as it may 
deem proper and may stay the proceed- 
ings in the action until the plaintiff 
has complied with the order. 
Committee Note: Common Law Rule 35. 


RULE 1.37 
SUMMARY JUDGMENT 
OR DECREE 
(a) For Claimant. A party seek- 
ing to recover upon a claim, counter- 
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claim or cross-claim or to obtain a de- 
claratory judgment or decree may, at 
any time after the expiration of 20 
days from the commencement of the 
action or after service of a motion for 
summary judgment or decree by the 


adverse party, move with or without: 


supporting affidavits for a summary 
judgment or decree in his favor upon 
all or any part thereof. 

(b) For Defending Party. A party 
against whom a claim, counterclaim, or 
cross-claim is asserted or a declaratory 
judgment or decree is sought may, at 
any time, move with or without sup- 
porting affidavits for a summary judg- 
ment or decree in his favor as to all 
or any part thereof. 


(ec) Motion and Proceedings There- 
on. The motion shall be served at least 
10 days before the time fixed for the 
hearing. The adverse party prior to 
the day of hearing may serve opposing 
affidavits. The judgment or decree 
sought shall be rendered forthwith if 
the pleadings, depositions and admis- 
sions on file, together with the affi- 
davits, if any, show that there is no 
genuine issue as to any material fact 
and that the moving party is entitled 
to a judgment or decree as a matter of 
law. A summary judgment or decree, 
interlocutory in character, may be ren- 
dered on the issue of liability alone al- 
though there is a genuine issue as to 
the amount of damages. 

(d) Case Not Fully Adjudicated on 
Motion. If a motion under this rule 
judgment or decree is not rendered upon 
the whole case or for all the relief asked 
and a trial, or the taking of testimony 
and a final hearing, is necessary, the 
court at the hearing of the motion, by 
examining the pleadings and the evi- 
dence before it and by interrogating 
counsel, shall if practicable ascertain 
what material facts exist without sub- 
stantial controversy and what material 
facts are actually and in good faith 
controverted. It shall thereupon make 
an order specifying the facts that ap- 
pear without substantial controversy, 
including the extent to which the 
amount of damages or other relief is 
not in controversy, and directing such 


further proceedings in the action as 
are just. Upon the trial or final hear- 
ing of the action the facts so specified 
shall be deemed established, and the 
trial or final hearing shall be con- 
ducted accordingly. 

(e) Form of Affidavits; Further 
Testimony. Supporting and opposing 
affidavits shall be made on personal 
knowledge, shall set forth such facts 
as would be admissible in evidence, and 
shall show affirmatively that the af- 
fiant is competent to testify to the 
matters stated therein. Sworn or certi- 
fied copies of all papers or parts there- 
of referred to in an affidavit shall be 
attached thereto or served therewith. 
The court may permit affidavits to be 
supplemented or opposed by depositions 
or by further affidavits. 

(f) When Affidavits Are Unavail- 
able. Should it appear from the affi- 
davits of a party opposing the motion 
that he cannot for reasons stated pre- 
sent by affidavit facts essential to jus- 
tify his opposition, the court may re- 
fuse the application for judgment or 
decree or may order a continuance to 
permit affidavits to be obtained or 
depositions to be taken or discovery to 
be had or may make such cther order 
as is just. 

(g) Affidavits Made in Bad Faith. 
Should it appear to the satisfaction of 
the court at any time that any of the 
affidavits presented pursuant to this 
rule are presented in bad faith or solely 
for the purpose of delay, the court 
shall forthwith order the party employ- 
ing them to pay to the other party the 
amount of the reasonable expenses 
which the filing of the affidavits caused 
him to incur, including reasonable at- 
torney’s fees, and any offending party 
or attorney may be adjudged guilty of 
contempt. 


Committee Note: Consolidation of Com- 
mon Law Rule 43 and Equity Rule 40, 
with subsection (h) of Equity Rule 40 
dropped. 


RULE 1.38 
SCOPE OF EXAMINATION AND 
CROSS-EXAMINATION 
A party may interrogate any un- 
willing or hostile witness by leading 
questions. A party may call an adverse 
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party or an officer, director, or man- 
aging agent of a public or private 
corporation or of a partnership or as- 
sociation which is an adverse party, 
and interrogate him by leading ques- 
tions and contradict and impeach him 
in all respects as if he had been called 
by the adverse party, and the witness 
thus called may be contradicted and im- 
peached by or on behalf of the adverse 
party also, and may be cross-examined 
by the adverse party only upon the 
subject matter of his examination in 
chief. 


Committee Note: Common Law Rule 37. 
and Equity Rule 45b. 


RULE 1.39 
CORRECTION OF JUDGMENTS, 
DECREES AND PROCEEDINGS 

Clerical mistakes in judgments, de- 
crees, orders or other parts of the rec- 
ord and errors therein arising from 
oversight or omissions may be correct- 
ed by the court at any time of its own 
initiative or on the motion of any party 
and after such notice, if any, as the 
court orders. During the pendency of 
an appeal, such mistakes may be so cor- 
rected before the appeal is entered in 
the appellate court, and thereafter while 
the appeal is pending may be so cor- 
rected with leave of the appellate court. 
Committee Note: Consolidation of Com- 
mon Law Rule 53 and Equity Rule 68. 

RULE 1.40 

TRANSFERS OF ACTIONS 
ERRONEOUSLY BEGUN 


(a) If at any time it appears that 
an action has been commenced either 
in equity or at law when it should have 
been brought on the opposite side of 
the court it shall be forthwith trans- 
ferred to the proper side and proceed- 
ed with without interruption. In such 
case the court, without notice, may 
enter an order noting that the case was 
brought on the wrong side of the court 
and further ordering the clerk to docket 
the case on the proper side. The case 
shall proceed thereafter as though it 
were originally instituted on the proper 
side of the court and no further amend- 
ments shall be necessary to change 
phraseology in the pleadings so far as 
this error is concerned. The case shall 


proceed as though originally instituted 
on the proper side of the court. 

(b) If at any time it should appear 
that a suit is pending in the wrong 
court of any county it may be trans- 
ferred to the proper court within said 
county upon the same conditions and 
by the same method except that a certi- 
fied copy of the order entered by the 
original court shall be transmitted with 
the file to the proper court. 


Committee Note: Adapted from Equity 
Rule 75. 


SECTION II 


RULE 2.1 
DEMAND FOR JURY TRIAL— 
WAIVER 


(a) Right Preserved. The right of 
trial by jury as declared by the Con- 
stitution or by statute shall be pre- 
served to the parties inviolate. 

(b) Demand. Any party may de- 
mand a trial by jury of any issue triable 
of right by a jury, by serving upon the 
other party a demand therefor in writ- 
ing at any time after commencement of 
the action and not later than 10 days 
after the service of the last pleading 
directed to such issue. Such demand 
may be indorsed upon a pleading of the 
party. 

(c) Specification of Issues. In his 
demand a party may specify the issues 
which he wishes so tried; otherwise 
he shall be deemed to have demanded 
trial by jury for all the issues so triable. 
If he has demanded trial by jury for 
only some of the issues, any other party 
within 10 days after service of the de- 
mand or such lesser time as the court 
may order, may serve a demand for 
trial by jury of any other or all of the 
issues of fact in the action triable by 
jury. 

(d) Waiver. The failure of a par- 
ty to serve a demand as required by 
this rule and to file it as required by 
these rules shall constitute a waiver 
by him of trial by jury. If waived, a 
jury trial may not be granted without 
the consent of the parties. A demand 
for trial by jury made as herein pro- 
vided may not be withdrawn without 
the consent of the parties. 

Committee Note: Common Law Rule 31. 
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RULE 2.2 
TRIAL DOCKET—WHAT CASES 
—WHEN SOUNDED 

(a) What Cases. When a cause 
shall be ready for trial, either plaintiff 
or defendant may, at least fifteen (15) 
days before the commencement of a 
term of the court, serve on the opposing 
party a notice in writing that the case 
is ready for trial and will be placed on 
the trial calendar at the next ensuing 
term. If such notice is filed fifteen 
days before the commencement of such 
term the clerk shall enter the case upon 
the trial docket. 

(b) When Sounded. The trial 
docket shall be sounded for the setting 
of cases for trial on the Tuesday be- 
fore the opening day of said term, in 
the courtroom of said court at 2:00 
P. M. or thereafter upon one week’s 
notice by the clerk to the parties, which 
sounding and setting of causes shall be 
by the judge, or by the clerk of said 
court in the judge’s absence. 

(c) Adding New Cases. Any case 
ready for trial, whether arriving at 
issue before or during the term, after 
fifteen days’ notice given by any at- 
torney of record or the clerk of the 
court may at the discretion of the court 
be set for trial during said term. 
Committee Note: Largely Common Law 


Rule 32. 
RULE 2.3 

CASES WHEN SET—TRIED, 

CONTINUED OR DISMISSED 

When a cause is duly set for trial 
and is called in its order, the same 
must be tried, continued, dismissed, or 
placed at the foot of the docket or trial 
calendar. 
Committee Note: Common Law Rule 33. 


RULE 2.4 
CONTINUANCES 

(a) Motion For. A motion for con- 
tinuance may be made only before or 
at the time the case is set for trial, un- 
less good cause for failure so to move 
is shown or unless the ground for the 
motion arose after the cause was set 
for trial. 

(b) Contents. The motion for con- 
tinuance shall be in writing. It shall 
state fully and clearly all of the facts 


which the movant conceives may entitle 
him in law to such continuance. If con- 
tinuance is sought on the ground of 
non-availability of a witness, the mo- 
tion must show when it is believed the 
witness will be available. 

(c) Copy To Be Served. A copy of 
the motion shall be served upon the at- 
torneys of record for the opposing 
party together with a notice of the 
time, the place and the judge before 
whom said motion will be called for 
hearing. 

(d) For What Time. No continu- 
ance shall be granted for any longer 
time than it shall affirmatively appear 
that the ends of justice require. 


Committee Note: Adaptation of Com- 
mon Law Rule 34. 


RULE 2.5 
DOCUMENTARY EVIDENCE—TO 
BE FILED AND MARKED 
BY CLERK 

Wken documentary evidence is in- 
troduced in a cause, the clerk shall in- 
dorse upon the same an identifying 
number or symbol, and when proffered 
or admitted in evidence, it shall be filed 
by him and considered in the custody 
of the court and not withdrawn except 
with written leave of court. 


Committee Note: Adaptation of Com- 
mon Law Rule 38. 


RULE 2.6 
EXCEPTIONS UNNECESSARY 


(a) Adverse Ruling. For appellate 
purposes, no exception shall be neces- 
sary to any adverse ruling, order, in- 
struction or thing whatsoever said or 
done at the trial or prior thereto or 
after verdict, which thing was said or 
done after objection made and con- 
sidered by the trial court, and which 
affected the substantial rights of the 
party complaining and which is as- 
signed as error. 

(b) Not later than at the close of 
the evidence, cr at such earlier time 
during the trial as the court may rea- 
sonably direct, it shall be the duty of 
the parties to the cause to file written 
requests that the court charge the jury 
on the law as set forth in such re- 
quests. The court shall then require 
counsel to appear before it for the pur- 
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pose of a conference to settle the 
charges to be given. At such confer- 
ence all objections shall be made and 
ruled upon and the court shall like- 
wise inform counsel at said conference 
of such general charges as it will give. 
No party may assign as error the giv- 
ing of any charge unless he objects 
thereto at such time, nor the failure to 
give any charge unless he shall have 
requested the same. The court shall 
charge the jury after the arguments 
are completed. 

(c) Orders on New Trial, Directed 
Verdicts, Non-Suits, etc. In order to 
entitle the party against whom such 
ruling is made to have the same re- 
viewed by the appellate court, it shall 
not be necessary to object or except to 
any order granting or denying motions 
for new trials, directed verdicts, non- 
suits, or judgments non obstante vere- 
dicto, or in arrest of judgment. 

(d) New Trials, Review of Order 
Granting. In every case in which the 
trial court shall enter an order granting 
a motion for a new trial, the trial judge 
shall indicate in the order granting said 
motion the particular ground or grounds 
upon which said motion was granted. 
Committee Note: Common Law Rule 39. 


RULE 2.7 

MOTION FOR A DIRECTED 
VERDICT 

(a) Effect. A party who moves 


for a directed verdict at the close of 
the evidence offered by the adverse 
party may offer evidence in the event 
the motion is denied without having 
reserved the right to do so and to the 
same extent as if the motion had not 
been made. The denial of a motion for 
a directed verdict shall not operate to 
discharge the jury . 

A motion for a directed verdict shall 
state the specific grounds therefor. 

(b) Reservation of Decision on Mo- 
tion. Whenever a motion for a direct- 
ed verdict made at the close of all of 
the evidence is denied or for any rea- 
son is not granted, the court is deemed 
to have submitted the action to the jury 
at such time subject to a later determi- 
nation of the legal questions raised by 
the motion. Within 10 days after the 


reception of a verdict, a party who has 
moved for a directed verdict may move 
to have the verdict and any judgment 
entered thereon set aside and to have 
judgment entered in accordance with 
his motion for a directed verdict; or 
if a verdict was not returned such 
party, within 10 days after the jury 
has been discharged, may move for 
judgment in accordance with the mo- 
tion for a directed verdict. 

(c) A motion for a new trial may 
be joined with this motion, or a new 
trial may be prayed for in the alterna- 
tive. If a verdict was returned the court 
may allow the judgment to stand or 
may reopen the judgment and either 
order a new trial or direct the entry 
of judgment as if the requested verdict 
had been directed. If no verdict was 
returned the court may direct the entry 
of judgment as if the requested verdict 
had been directed or may order a new 
trial. 

Committee Note: Common Law Rule 40. 


RULE 2.8 
MOTIONS FOR NEW TRIAL 


(a) Grounds. A new trial may be 
granted to all or any of the parties and 
on all or a part of the issues in an 
action in which there has been a trial 
by jury, for any of the reasons for 
which new trials have heretofore been 
granted in such cases. A new trial may 
be granted in an action tried without 
a jury on grounds that heretofore were 
grounds for a rehearing in a suit in 
equity; and in such cases the court may 
open the judgment, if one has been 
entered, take additional testimony, and 
direct the entry of a new judgment. 

(b) Time for Motion. A motion 
for new trial shall be served not later 
than 10 days after the rendition of 
verdict. 

(c) On Initiative of Court. Not 
later than 10 days after the rendition 
of a verdict, the court of its own initia- 
tive may order a new trial for any rea- 
son for which it might be granted a 
new trial on motion of a party, and in 
the order shall specify the specific 
grounds upon which the new trial is 
awarded. 


(d) Motion to Amend Judgment. 
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Within 10 days after the rendition of a 
verdict, either party may move the 
court to alter or amend the judgment 
to conform to the evidence and the law, 
where the same can be lawfully done 
without a new trial, or such motion may 
be served with a motion for new trial, 
in the alternative. The court may, with- 
in such time, alter or amend a judg- 
ment for like reasons of its own 
initiative. 

(e) Necessity for Motion. Where 
an action has been tried by the court 
without a jury, the sufficiency of the 
evidence to support the judgment may 
be reviewed on appeal whether or not 
the party raising the question has made 
any objection thereto in the trial court, 
or made a motion for new trial or to 
alter or amend the judgment. 


(f) Matters of Record. The grounds 
for a motion for new trial shall not be 
limited to matters in pais, and all errors 
in the record proper may be incorpo- 
rated in a motion for new trial. If 
proper grounds exist therefor, the court 
may order a new trial, or correct the 
record, or alter or amend the judgment, 
as justice may require. 

Committee Note: Common Law Rule 41. 


RULE 2.9 
JUDGMENT—DEFAULT 


(a) Ifa party fails to serve a plead- 
ing at any time provided by these rules 
or fixed by the court, an adverse party 
may cause a default to be entered by 
the court or by the clerk on a day sub- 
sequent to the day on which such de- 
fault occurs. An adverse party may 
plead at any time until such default be 
entered. 


(b) Judgments final consequent 
upon the entry of defaults, for want of 
proper pleading, may be entered on the 
same day that the default is entered as 
well as any subsequent day. In cases 
where the action is upon an open ac- 
count or other contract for the pay- 
ment of money, not in writing, no final 
judgment upon default shall be entered 
by the clerk until after the moving 
party has filed the proofs in support of 
his claim, all of which shall be in writ- 


ing and shall be filed with the papers 
in the case. 


Committee Note: Substantially Common 
Law Rule 42. 


RULE 2.10 
ATTACHMENT 


(a) When Returnable, Property 
Seized. A writ of attachment shall be 
returnable when fully executed; or 
shall be returned by the officer when 
he shall be convinced that no property 
can be found; and if property is seized 
under the writ, the writ shall be re- 
turned when the property seized shall 
have finally passed from the lien of 
said writ and control of the officer 
levying the attachment. At the time of 
each action taken under said writ, the 
officer shall endorse such action there- 
on. 
(b) Pleading, Practice and Proce- 
dure. Insofar as applicable and when 
not otherwise provided, the pleading, 
practice and procedure governing per- 
sonal actions shall govern suits com- 
menced by attachment. 

Committee Note: Common Law Rule 44. 


RULE 2.11 
EJECTMENT 


(a) Landlord Not A _ Defendant. 
When it shall be made to appear by 
answer before a trial that a party de- 
fendant in an action of ejectment is in 
possession as a tenant only and that 
his landlord is not a party to the cause, 
the landlord shall be made a party be- 
fore further proceeding against said 
tenant, unless otherwise ordered by the 
court. 

(b) (1) Death of Co-plaintiff. In 
case of the death of one or more of 
several plaintiffs in ejectment, where 
the right of the decedent does not sur- 
vive to the remaining plaintiffs, the 
action may proceed at the suit of the 
surviving plaintiff for such share of 
the property as he claims, or the legal 
representative of the deceased plaintiff 
may upon the suggestion of the death 
and the filing of a certified copy of his 
letters testamentary or of administra- 
tion be made a party plaintiff upon his 
own motion, after notice to all parties 
plaintiff and all defendants not in de- 
fault. 
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(2) Heirs, ete., As Plaintiff. In 
every case in which a party plaintiff to 
a suit in ejectment shall die, pending 
the suit, the heirs or devisees of his 
property interest may likewise be made 
parties plaintiff, after notice to all 
parties plaintiff and defendants not in 
default. 


(ec) (1) Death of Co-defendant. 
In case of the death of one of several 
defendants in ejectment, a suggestion 
may be made of the death, and the 
action may proceed either as against 
the surviving defendants to judgment 
and execution, or be revived as against 
the legal representative and heirs or 
devisees of the deceased party. 


(2) Heirs, ete., As Defendant. If 
the legal representative and heirs or 
devisees of a deceased co-defendant or 
sole defendant are proceeded against, 
such may be by amendment and origi- 
nal process or by order making them 
a party and they shall be held to file 
the next pleading due, if any, after 
notice as provided by law, or pursuant 
to the requirements of original process. 


(d) Death of Personal Representa- 
tive When Party. In every case in 
which the personal representative of a 
decedent may be a party plaintiff to a 
suit in ejectment, and shall die, his 
successor in office may be made a 
party plaintiff in lieu of such deceased 
personal representative; and in every 
case in which the personal representa- 
tive of a decedent may be a party de- 
fendant to such a suit, and shall die, 
his successor in office shall be made a 
party defendant in lieu of such personal 
representative. 


(e) Persons in Interest or Posses- 
session May be Made Parties. If there 
shall be a person in interest or posses- 
sion other than the executor or admin- 
istrator of the deceased plaintiff or de- 
fendant, who should be made a party 
plaintiff or defendant to the suit, he 
may be made a party after such notice, 
in such manner, and upon such terms as 
to pleading as the court may direct. 


Committee Note: Common Law Rule 45. 


RULE 2.12 


EJECTMENT-DEFENSE MAY BE 
LIMITED 

Any defendant in an action of eject- 
ment shall be at liberty to limit his de- 
fense to a part of the property men- 
tioned in the complaint describing such 
part with reasonable certainty. 
Committee Note: Common Law Rule 46. 


RULE 2.13 
EJECTMENT—WRITS OF 
POSSESSION OF EXECUTION TO 
BE JOINT OR SEVERAL 
Where the plaintiff recovers in eject- 
ment, he may have one writ of execu- 
tion, embracing a habere facias pos- 
sessionem for the possession, and a fieri 
facias for his damages and costs, or he 
may, if he so elects, have separate 
writs, one a writ of habere facias pos- 
sessionem for the possession, and a 
separate writ of fieri facias for his 
damages. 
Committee Note: Common Law Rule 47. 


RULE 2.14 
EJECTMENT 

(a) Chain of Title. The plaintiff 
with his complaint and the defendant 
with his answer shall file as a part 
thereof a statement setting forth chron- 
ologically the chain of title upon which 
he will rely at the trial. If any part of 
the chain of title is recorded, the state- 
ment shall set forth the names of the 
grantors and the grantees, and the book 
and page of the record thereof; if an 
unrecorded instrument is relied upon, 
a copy thereof shall be attached. The 
court may require the original to be 
submitted to the opposite party for in- 
spection. If the party relies upon a 
claim or right without color of title, 
such statement shall so specify how and 
when such claim originated and the 
facts upon which such claim is based. 
If the defendant and plaintiff claim 
under a common source the statement 
need not deraign title prior to such 
common source. 


(b) Testing Sufficiency. If either 
party desire to test the legal sufficiency 
of any instrument or court proceeding 
in the chain of title of the opposite 
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party, he shall do so before the trial 
day by a motion setting up his objec- 
tions with a copy of such instrument or 
court proceedings attached and giving 
notice of hearing as otherwise provided 
in these rules. Such motion shall be dis- 
posed of prior to the trial. Upon the 
hearing the court shall make such order 
as shall be proper. If either party de- 
termine that he will be unable to main- 
tain his cause by reason of such order 
he may so state in the record and final 
judgment shall thereupon be entered 
by the court for the opposite party. 

Committee Note: Common Law Rule 48. 


RULE 2.15 

TRAVERSE OF GARNISHEE’S 
ANSWER—TIME FOR—DEFAULT 

—SCIRE FACIAS AND FINAL 

JUDGMENT 

(a) Time for Traverse. When any 
garnishee answers at the time required 
by law and the plaintiff is not satisfied 
with the answer of any such garnishee, 
he shall within 10 days thereafter file 
a statement traversing the allegations 
of the garnishee in such particulars as 
he desires, whereupon the cause shall 
proceed as provided by law. Upon fail- 
ure of the plaintiff to file such traverse 
such answer shall be taken as true and 
upon proper disposition of the assets, 
if any disclosed thereby, the garnishee 
shall be entitled as of course to an 
order discharging him from further 
liability under the writ. 

(b) Default, Scire Facias, Judg- 
ment, etc. Should the garnishee de- 
fendant fail to appear or answer as re- 
quired a judgment by default shall be 
entered against him, which shall be 
for the amount of plaintiff’s claim to- 
gether with interest. Upon the entry of 
such judgment by default a scire facias 
shall issue against such garnishee re- 
turnable within 10 days and in the 
case of failure sufficiently to answer 
said scire facias, a final judgment shall 
be entered against said garnishee pro- 
vided, however, that no final judgment 
against a garnishee shall be entered 
before the entry of, or in excess of the 
final judgment against the original de- 
fendant together with interest and 
costs. 

Committee Note: Common Law Rule 49. 


RULE 2.16 
EXECUTIONS 

When to Issue. Writs of fieri facias 
upon judgment shall issue upon the re- 
quest of the party entitled thereto, his 
agent or attorneys, provided no execu- 
tion shall issue on any judgment until 
the time for filing a motion for new 
trial has expired, or, if a motion for 
new trial is filed, until after such mo- 
tion shall have been disposed of by the 
court, except that execution may be 
issued upon special order of the court. 
Committee Note: Common Law Rule 50. 


RULE 2.17 
JUDGMENT AND EXECUTION 
DOCKET—TO BE KEPT 
BY CLERK 

The clerk shall keep a judgment and 
execution docket. In this docket he shall 
enter the names of the parties (placing 
the names of the parties against whom 
judgments are rendered in alphabetical 
order), the character of the action, the 
date of the judgment, the amount of 
the judgment, specifying the debt, or 
damages, and costs, the date of the 
execution issued and the date upon 
which it is delivered to the sheriff. 
Under the head of “remarks” he shall 
also state the proceedings had and the 
returns made thereon, and _ other 
matters of interest to the parties. 
Committee Note: Common Law Rule 51. 


RULE 2.18 
SCIRE FACIAS—WHEN 
RETURNABLE 


All writs of scire facias authorized 
by law shall be returnable and served 
as other writs and summons issued on 
the institution of an action and the 
same rules in regard to the time of ap- 
pearance and pleading shall apply there- 
to as in other cases. 

Committee Note: Common Law Rule 52. 


RULE 2.19 
EXTRAORDINARY WRITS, 
MANDAMUS, CERTIORARI, 

PROHIBITION QUO WARRANTO, 
HABEAS CORPUS AND 
STAY WRITS 

(1) The provisions of Rule 2.19 
shall be applicable to Rules 2.20 to 2.25, 
both inclusive. 
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(2) When Heard. All applications 
for writs of certiorari, prohibition, 
mandamus, quo warranto, habeas cor- 
pus and other writs necessary to the 
complete exercise of the jurisdiction of 
the Court as authorized by law shall be 
made as herein provided. 

Committee Note: Common Law Rule 54. 


RULE 2.20 
CERTIORARI 

(a) Petition to be Supported by 
Transcript or Original Record and 
Brief. An application for a writ of 
certiorari to the Circuit Court shall be 
by petition filed in the court within 
60 days from the date of the proceed- 
ing, order, judgment or decree sought 
to be reviewed. It shall be accompanied 
by either the original record or a certi- 
fied transcript of the record of the pro- 
ceedings the petitioner seeks to have 
reviewed or so much thereof as is es- 
sential. Unless shown by opposing coun- 
sel to be necessary, no other record 
shall be required. The petition shall 
contain a concise statement of the 
cause and the reasons relied on for 
granting the writ, and shall be accom- 
panied by a supporting brief. 

(b) Respondent to be Served with 
Petition and Transcript. A copy of the 
petition, the supporting brief and the 
transcript, if made, shall be served upon 
the respondent, or his counsel, at the 
time notice of application for the writ 
is filed with the clerk of said court. 

(c) Respondent’s Brief —When 
Filed. The respondent shall file his 
brief in opposition to the writ, and 
serve the petitioner with a copy there- 
of, within 10 days after he had been 
served with petitioner’s brief. 
Committee Note: Common Law Rule 55. 


RULE 2.21 
PROHIBITION 


(a) Petition For. An application 
for writ of prohibition in the Circuit 
Court shall be by suggestion stating 
the nature of the proceeding sought to 
be prohibited. The contents of the sug- 
gestion shall be substantially as re- 
quired by statute. 

(b) Issuance of Rule. If the sug- 
gestion makes a prima facie case, the 
court may issue a rule directed to the 


respondents, commanding them to show 
cause on a return day certain why the 
writ as prayed for should not be 
granted. 

(c) Respondents’ Return. On the 
return day so fixed or sooner if desired, 
the respondents shall file such appro- 
priate pleadings as they may deem 


proper. 
Committee Note: Common Law Rule 56. 
RULE 2.22 
MANDAMUS 


(a) Petition For—Issuance of AIl- 
ternative Writ or Rule. Proceedings 
in mandamus in the Circuit Court shall 
be instituted by petition setting up as 
briefly as may be the basis for the re- 
lief prayed. If the petition makes a 
prima facie case, the court may either 
issue the alternative writ or a rule to 
show cause returnable to a day certain 
why an alternative writ should not be 
granted. 

(b) Respondent’s Return — When. 
After the alternative writ issues, the 
respondent shall plead thereto as he 
may deem proper, on or before the re- 
turn day. 

(c) Amendments. When any alter- 
native writ of mandamus shall have 
been issued, the court shall allow such 
writ to be amended upon request of the 
petitioner without amending the pe- 
tition. 

(d) Issuance of Peremptory Writ. 
When any such writ is well founded a 
peremptory writ may issue without 
further amendments to the extent that 
the writ is well founded. 

Committee Note: Common Law Rule 57. 


RULE 2.23 
QUO WARRANTO 

(a) By Whom Instituted. Proceed- 
ings in quo warranto including infor- 
mations in the nature of quo warranto 
may be instituted in the Circuit Court 
by petition or information in the name 
of the State by the Attorney General, 
or by any person claiming title to the 
office or franchise on the refusal of 
the Attorney General. 

(b) Governed by Rules on Man- 
damus. The petition shall conform 
with controlling statutes governing 


quo warranto. The rule as to pleading 
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and procedure heretofore prescribed 
with respect to mandamus shall apply 
to and govern as near as may be the 
pleadings and procedure in quo war- 
ranto. 

(c) When any such petition or in- 
formation is well founded a judgment 
of ouster may issue without further 
amendments, to the extent that such 
petition or information is well founded. 
Committee Note: Common Law Rule 58. 


RULE 2.24 
HABEAS CORPUS 


(a) Notice to Prosecuting Attorney. 
If the validity of any statute, criminal 
law proceeding, or conviction is at- 
tacked by habeas corpus in the Circuit 
Court, notice of the application for the 
writ shall be given to the prosecuting 
attorney of the court wherein the stat- 
ute under attack is being applied, the 
criminal law proceeding is being main- 
tained, or the conviction has occurred. 

(b) Respondent’s Return. When 
the writ is issued the court shall set 
an early return date, at which time 
the formal return of the respondent 
shall be made. In the absence of a mo- 
tion to quash or a motion for discharge 
notwithstanding the return, issue shall 
be deemed joined when the return is 
filed, and the cause shall be considered 
as ready for final disposition. 
Committee Note: Common Law Rule 59. 


RULE 2.25 
CONSTITUTIONAL STAY WRITS 


(a) After Appeal and Notice. Ap- 
plication for constitutional or other 
writs necessary to the complete exer- 
cise of the jurisdiction of the circuit 
court may be entertained by said court 
only after reasonable notice of the ap- 
plication for such writ has been given 
to the adverse party. 

(b) Final Adjudication on Merits. 
When. If it should develop on the ap- 
plication for the writ that the ends of 
justice will be best served by disposing 
of the merits of the cause as to which 
the application is directed, the court 
may deny the application and proceed 
accordingly. 


Committee Note: Taken from Common 
Law Rule 60. 


SECTION III 


RULE 3.1 
NOMINAL PARTIES 


Where no account, payment, convey- 
ance, or other direct relief is sought 
against a party to a suit, not being an 
infant, the party, upon service of the 
complaint in chancery upon him, need 
not answer the complaint, unless the 
plaintiff specially requires him to do 
so by the prayer; but he may answer 
at his option; and if he does not answer 
he shall be bound by all the proceedings 
in the cause. If the plaintiff shall re- 
quire a party to answer, such party 
shall be entitled to the costs of all the 
proceedings against him unless the 
court shall otherwise direct. 

Committee Note: Equity Rule 11. 


RULE 3.2 
JOINT AND SEVERAL DEMANDS 


In all cases in which the plaintiff has 
a joint and several demand against sev- 
eral persons, either as principals or 
as sureties, it shall not be necessary for 
the plaintiff to bring before the court 
as parties to a suit concerning such 
demand all the persons liable thereto; 
but the plaintiff may proceed against 
one or more of the persons severally 
liable. 
Committee Note: Equity Rule 16. 


RULE 3.3 


TRUSTEES MAY REPRESENT 
BENEFICIARIES 


In all suits concerning property 
which is vested in trustees, where such 
trustees are competent to sell and give 
discharges for the proceeds of the sale, 
or the rents, income or profits of the 
estate, all, or any of such trustees, shall 
represent the persons beneficially in- 
terested in the estate or the proceeds, 
or the rents, income or profits, and in 
such cases it shall not be necessary to 
make the persons beneficially interested 
in such property, or rents, income or 
profits, parties to the suit; but the 
court may, upon consideration of the 
matter on the hearing, if it shall so 
think fit, order such persons benefi- 
cially interested to be made parties. 
Committee Note: Equity Rule 12. 
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RULE 3.4 
INTERVENTIONS 

Anyone claiming an interest in pend- 
ing litigation may at any time be per- 
mitted to assert his right by interven- 
tion, but the intervention shall be in 
subordination to, and in recognition of, 
the propriety of the main proceeding, 
unless otherwise ordered by the court 
in its discretion. 
Committee Note: Equity Rule 9. 


RULE 3.5 
SUIT TO EXECUTE TRUSTS OF 
WILL: HEIR AS PARTY 
In suits to execute the trusts of a 
will, it shall not be necessary to make 
the heir at law a party; but the plain- 
tiff shall be at liberty to make the heir 
at law a party where he desires to have 
the will established against him. 
Committee Note: Equity Rule 13. 


RULE 3.6 
CLASS SUITS: EFFECT OF 

When the question is one of common 
or general interest to many persons 
constituting a class so numerous as to 
make it impracticable to bring them all 
before the court, one or more may sue 
or defend for the whole. 
Committee Note: Equity Rule 14. 


RULE 3.7 

JOINDER OF CAUSES OF ACTION 

The Plaintiff may join in one com- 
plaint as many causes of action, cog- 
nizable in equity, as he may have 
against the defendant. But when there 
is more than one plaintiff, the causes 
of action joined must be joint, and if 
there be more than one defendant the 
liability must be one asserted against all 
of the material defendants, or sufficient 
grounds must appear for uniting the 
causes of action in order to promote 
the convenient administration of jus- 
tice. If it appears that any such causes 
of action cannot be conveniently dis- 
posed of together, the court may order 
separate trials. 
Committee Note: Equity Rule 31. 


RULE 3.8 
WHEN CAUSE DEEMED AT ISSUE 
If at the expiration of 20 days from 
the service of the answer no counter- 
claim has been filed or, if counterclaim 


has been filed, then at the expiration 
of 20 days from the service of the re- 
ply thereto, the cause shall be deemed 
at issue. If, however, within such period 
of 20 days a motion permitted by these 
rules is served, the cause shall not be 
deemed at issue until the points of law 
so presented shall be ruled upon by 
the court. 


Committee Note: Equity Rule 39. Period 
has been enlarged from 10 to 20 days. 


RULE 3.9 
DEFAULT: DECREE 
PRO CONFESSO 

If the defendant shall fail to serve 
his answer or other defense to the com- 
plaint, within the time prescribed, or 
within such other time as shall have 
been fixed by the court, then the plain- 
tiff may at his election take an order 
to be entered by the clerk or the judge, 
as of course, but the complaint be 
taken pro confesso; and thereupon the 
cause shall proceed ex parte, and the 
matter or the complaint may be decreed 
by the court accordingly if the same 
can be done without an answer and is 
proper to be decreed. 

If the cross-defendant shall fail to 
serve his reply or other defense to an 
answer asserting a counterclaim and 
specially praying relief at the time 
prescribed, or within such other time 
as shall have been fixed by the court, 
a decree pro confesso may be taken and 
like proceedings had thereon as in case 
of failure of the defendant to serve 
defensive pleadings to the complaint. 
Committee Note: Equity Rule 42. 


RULE 3.10 

DECREE PRO CONFESSO TO BE 
FOLLOWED BY FINAL DECREE 

—SETTING ASIDE DEFAULT 

When the complaint in any cause is 
taken pro confesso, the court may pro- 
ceed to a decree, and such decree ren- 
dered shall be absolute unless the court 
shall set aside the same or enlarge the 
time for serving the answer for cause 
shown upon motion and affidavit of 
the defendant, made and served within 
ten days after the entry of the final 
decree; and no such motion shall be 
granted, except upon such conditions as 
to the court may seem equitable and 
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just, and unless the defendant shall 
serve his answer within such time as 
the court shall direct, and submit to 
such other terms as the court shall di- 
rect for the purpose of speeding the 
cause. 


Committee Note: Equity Rule 43. Time 
has been reduced from 20 to 10 days. 


RULE 3.11 
PROCEEDINGS IN LIEU OF 
DECREE PRO CONFESSO 

The plaintiff may have process of 
attachment against the defendant to 
compel the answer, instead of causing 
a decree pro confesso to be entered, if 
he requires any discovery or answer 
to enable him to obtain a proper de- 
cree; and the defendant shall not when 
arrested upon such process be dis- 
charged therefrom unless upon serving 
his answer or otherwise complying with 
such order as the court may direct as 
to pleading to or fully answering the 
complaint within a period to be fixed 
by the court and undertaking to speed 
the cause. 

Committee Note: Equity Rule 44. 


RULE 3.12 
TRIALS AND EVIDENCE 

Evidence shall be taken by deposi- 
tion before or after issue, as provided 
by law or rules of court for actions at 
law or suits in chancery, or before an 
examiner or master to be appointed by 
the court, or orally before the court. 
Examiners or masters when appointed 
shall take the testimony orally, and un- 
less otherwise directed by the court, 
shall cause the same to be reduced to 
writing and filed in the cause. When 
testimony is taken before the court, the 
testimony shall, upon motion of either 
party, or upon order of the court, be 
taken down in writing and filed in the 
cause. In interlocutory matters the 
court may accept affidavits. 
Committee Note: Equity Rule 45. 


RULE 3.13 

TIME FOR TAKING TESTIMONY 

When any chancery cause shall be 
at issue and shall not have been set 
for trial before the court, the court 
of its own motion or upon application 
of either party after due notice to the 
opposite party, shall enter an order fix- 


ing the time within which the testi- 
mony of the parties shall be taken. 
After the entry of such an order, the 
court may, upon good cause shown by 
either party, enlarge the time; and no 
testimony taken after such period shall 
be allowed to be read in evidence at the 
hearing. In the absence of any order by 
the court extending or limiting the time 
otherwise, two months from the time a 
cause is at issue and no longer shall 
be allowed for the taking of testimony 
in any cause, unless the case has been 
set for trial before the court. The time 
for taking testimony may be extended 
by special order of the court in its dis- 
cretion or by written stipulation of the 
parties filed in the cause, or by oral 
stipulation evidenced by the record. 
The foregoing limitation of the time 
for taking testimony shall not apply to 
a cause proceeding ex parte consequent 
upon the entry of a decree pro confesso, 
or to a party against whom a decree 
pro confesso shall have been entered, 
but in such cases testimony may be 
taken any time. 
Committee Note: Equity Rule 46. No 
change in rule, but time is really enlarged 


by 10 days because of change in rule as 
to when cause is deemed at issue. 


RULE 3.14 
MASTERS 


(a) General Masters. Judges of 
the Circuit Court may appoint in writ- 
ing from among the members of the 
bar in such circuit as many general 
masters in chancery as such judges may 
find necessary, who shall continue in 
office until removed by the court. The 
appointment shall be recorded in the 
Chancery Order Book of the court. Ev- 
ery person appointed such general mas- 
ter in chancery shall, before he shall 
proceed to discharge any of the duties 
of his said office, take the oath re- 
quired of officers by the Constitution 
and Laws of this State, and such oath 
shall be entered at full length in the 
Chancery Order Book. 


(b) Special Masters. The court 


may appoint for any particular service 
required by it, from among the mem- 
bers of the Bar of Florida special mas- 
ters in chancery who shall be governed 
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by all the provisions of law and rules 
of court relating to masters in chan- 
cery, general and special, except that 
they shall not be required to make 
oath or give bond unless required by 
the court. In all cases upon a proper 
showing tc the court that such ap- 
pointment is advisable in the particular 
case, a person other than a member of 
the bar may be appointed as special 
master. 

(c) Reference. Whenever any ref- 
erence of any matter is made to a 
master to examine and report thereon, 
the party at whose instance or for 
whose benefit the reference is made 
shall cause the same to be presented 
to the master for a hearing with all 
reasonable dispatch. If he shall omit 
to do so, the adverse party shall be at 
liberty forthwith to cause proceedings 
to be had before the master, at the 
cost of the party procuring the ref- 
erence. 

(d) General Powers and Duties. 
Every master in chancery, general or 
special, shall perform, under the direc- 
tion of the court, all the duties which, 
according to the practice in chancery, 
appertain to the office. He shall have 
all the powers conferred on masters in 
chancery by the rules of practice pre- 
scribed by the Supreme Court of the 
United States for chancery courts of 
the United States not inconsistent with 
the laws and rules of practice of this 
State. Process issued by the master 
shall be directed to all and singular the 
sheriffs or any constables within the 
State. Hearings before any master, 
general or special, examiner or com- 
missioner shall be held within the 
county in which the action is pending, 
except that by leave of court or stipu- 
lation of the parties affected hearings 
may be held at any place within or 
without the State in order to meet the 
convenience of the witnesses or the 
parties. All of the grounds of disquali- 
fication of a circuit judge shall apply 
to general and special masters. 

(e) Bond. The court may require 
general or special masters in chancery 
when appointed to dispose of property, 
real or personal, or when appointed as 
receivers, or when the same is not oth- 


erwise provided by law, to give bond 
and surety in such manner and with 
such penalty for the payment over of 
all moneys which may come into their 
hands, and for the due performance of 
their duties, as the court may direct. 
Such bond shall be made payable to the 
State of Florida, and shall be for the 
benefit of all persons affected or ag- 
grieved by any act or malconduct of the 
person required to give such bond. 

(f) Hearings. Upon every such 
reference, it shall be the duty of the 
master, aS soon as he reasonably can 
after the same is brought before him, 
to assign a time and place for proceed- 
ings in the same, and to give due notice 
thereof to each of the parties and if 
either party shall fail to appear at the 
time and place appointed, the master 
shall be at liberty to proceed ex parte, 
or in his discretion, to adjourn the 
examination and proceedings to a fu- 
ture day, giving notice to the absent 
party of such adjournment; and it shall 
be the duty of the master to proceed 
with all reasonable diligence in every 
such reference, and with the least prac- 
ticable delay, and either party shall be 
at liberty to apply to the court for an 
order to the master to speed the pro- 
ceedings and to make his report, and to 
certify to the court the reason for any 
delay. The evidence in all examinations 
shall be taken down in writing by the 
master or by some other person by his 
authority in his presence and filed with 
his report. 

(g) Procedure. The master shall 
regulate all the proceedings in every 
hearing before him, upon every ref- 
erence; and he shall have full authority 
to examine the parties in the cause, 
upon oath, touching all matters con- 
tained in the reference; and also to 
require the production of all books, 
papers, writings, vouchers and other 
documents applicable thereto; and also 
to examine on oath orally all witnesses 
produced by the parties before him, or 
by deposition, or otherwise, and also to 
direct the mode in which the matters 
requiring evidence shall be proved be- 
fore him; and generally to do all other 
acts, and direct all other inquiries and 
proceedings in the matters before him, 


256 


FLORIDA LAW JOURNAL 


which he may deem necessary and 
proper to the justice and merits thereof 
and the rights of the parties. 

(h) Form of Accounts. All parties 
accounting before a master shall bring 
in their respective accounts in form of 
debtor and creditor; and any of the 
other parties who shall not be satisfied 
with the account so brought in shall be 
at liberty to examine the accounting 
party orally, or upon interrogatories, or 
by depositions, as the master shall di- 
rect. 

(i) Former Proofs May be Used. 
All affidavits, deposition and docu- 
ments which have been previously made, 
read or used in the court upon any pro- 
ceeding in the cause or matter may be 
used before the master of the court. 

(j) Claimants Examinable by Mas- 
ter. The master shall be at liberty to 
examine any creditor or other person 
coming in to claim before him either 
upon written interrogatories, or in both 
modes, as the nature of the case may 
appear to him to require. The evidence 
upon such examination shall be taken 
down by the master, or by some other 
person by his order and in his presence, 
if either party requires it, in order that 
the same may be used by the court if 
necessary. 

(k) Master’s Report. In the re- 
ports made by the master to the court, 
no part of any statement of facts, ac- 
count, charge, affidavit, deposition, 
examination or answer brought in or 
used before him shall be stated or re- 
cited. But such statement of facts, ac- 
count, charge, affidavit, deposition, 
examination, or answer shall be identi- 
fied, and referred to, so as to in- 
form the court what statement of facts, 
account, charge, affidavit, deposition, 
examination or answer were so brought 
in or used. 

(1) Filing of Master’s Report and 
Notice Thereof—Exceptions—Hearing. 

The master, as soon as his report is 
ready, shall return the same into the 
clerk’s office, and the day of return 
shall be noted by the clerk in the 
progress docket. Immediately upon re- 
turning his report, the master shall 
give written notice of the filing there- 
of to counsel for the respective parties, 


and file a copy of such notice together 
with his certificate as to the service 
upon each counsel and the manner of 
such service. The parties shall have ten 
days from the time of the receipt of 
such notice within which to file ex- 
ceptions of said report. The said time 
may be enlarged by the court for good 
cause shown upon application of either 
party and said application may be 
heard by the court ex parte. If no ex- 
ceptions are filed within the said period 
by either party, the court shall take 
such action on the report as may be 
appropriate. If exceptions are filed 
they shall stand for hearing before the 
court upon reasonable notice by either 
party. 

Committee Note: Taken from Equity 
Rules 54 through 65. 


RULE 3.15 


ENFORCEMENT OF FINAL 
DECREES 


Final process to execute any decree 
may be by a writ of execution, or other 
appropriate process or proceedings if 
the decree be solely for the payment of 
money. Executions on decrees for money 
shall issue and be governed by the law 
relating to executions on judgments. If 
the decree be for the performance of 
any specific act, as, for example, for 
the execution of a conveyance of land 
or the delivering up of deeds or other 
documents, the decree shall, in all cases, 
prescribe the time within which the act 
shall be done, of which the defendant 
shall be bound, without further service, 
to take notice; and upon affidavit of 
the plaintiff, filed in the clerk’s office, 
that the same has not been complied 
with within the prescribed time, the 
clerk shall issue a writ of attachment 
against the delinquent party, from 
which, if attached thereon, he shall not 
be discharged, unless upon a full com- 
pliance with the decree and the pay- 
ment of all costs, or upon a special 
order of the court, upon motion and 
affidavit, enlarging the time for the 
performance thereof. If the delinquent 
party cannot be found a writ of se- 
questration shall issue against his es- 
tate, upon the return of non est in- 
ventus, to compel obedience to the de- 
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cree. Where a decree shall be made for 
a conveyance, release or acquittance of 
land, or any interest therein, and the 
party against whom the said decree 
shall pass shall not comply therewith 
by the time appointed, then such decree 
shall be considered and taken in all 
courts of law and equity to have 
the same operation and effect as if the 
conveyance, release or acquittance had 
been executed conformably to such de- 
cree, and this notwithstanding any dis- 
ability of such parties by infancy, lun- 
acy, coverture or otherwise; and if any 
other decree, injunction or mandatory 
order for the specific performance of 
any act or contract is not complied with, 
the court or judge, besides, or instead 
of, proceedings against the disobedient 
party for a contempt or by sequestra- 
tion may by order direct that the act 
required to be done be done, so far as 
practicable, by some other person ap- 
pointed by the court or judge, at the 
cost of the disobedient party, and the 
act, when so done, shall have like effect 
as if done by him. 


Committee Note: Equity Rule 67. 


RULE 3.16 
REHEARINGS 


(a) Every petition for rehearing 
shall contain the special matter or cause 
on which such rehearing is applied for, 
shall be signed by counsel, and the facts 
therein stated, if not apparent on the 
record shall be verified by the oath of 
the party, or by some other person hav- 
ing knowledge of the facts. No rehear- 
ing shall be granted unless the petition 
is served within 10 days after the re- 
cording of the decree. 


(b) No petition for rehearing shall 
operate to stay the proceedings unless 
so ordered by the court. The court, in 
granting any such stay of proceedings, 
may fix the terms and conditions of 
such stay. The court on ex parte appli- 
cation may grant a stay on such pe- 
tition for a period not exceeding five 
days but no stay for a longer period 
shall be granted except on notice previ- 
ously given to the opposing party. 


Committee Note: Equity Rules 70 and 
71. Time is reduced from 20 to 10 days. 


RULE 3.17 
WRIT OF ASSISTANCE 
When any decree or order is for the 
delivery of possession, upon proof made 
by affidavit of a demand and refusal to 
obey the decree or order, the party 
prosecuting the same shall be entitled 
to a writ of assistance, to be issued by 
the clerk only on the order of the court. 


Committee Note: Equity Rule 69. 


RULE 3.18 


PROCESS IN BEHALF OF AND 
AGAINST PERSONS 
NOT PARTIES 


Every person, not being a party in 
any cause, who has obtained an order, 
or in whose favor an order shall have 
been made, may enforce obedience to 
such order by the same process as if 
he were a party; and every person, not 
being a party against whom obedience 
to any order of the court may be en- 
forced, shall be liable to the same 
process for enforcing obedience to such 
orders as if he were a party. 


Committee Note: Equity Rule 72. 


RULE 3.19 


INJUNCTIONS: NOTICE: 
ALLEGATIONS OF COMPLAINT 


In all cases of application for injunc- 
tion, the judge to whom presented, be- 
fore granting the same, shall be satis- 
fied that sufficient notice of the appli- 
cation has been given to the party 
sought to be enjoined and of the time 
and place when the motion is to be 
made, and no order for such injunction 
shall be granted without such notice, 
unless it is manifest to such judge, from 
the sworn allegations in the complaint 
or the affidavit of the plaintiff or other 
competent person, that the injury ap- 
prehended will be done if an immediate 
remedy is not afforded, whereupon he 
may grant instanter an order restrain- 
ing the party complained of until the 
hearing or the further order of the 
court, which restraining order shall 
have all the force of an injunction until 
rescinded or modified by the court. 


Committee Note: 


Equity Rule 73. 
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RULE 3.20 


RECEIVERS—APPOINTMENT 
AND REPORT OF 

The provisions of the foregoing sec- 
tion as to notice shall apply to applica- 
tions for the appointment of receiver 
or other extraordinary remedy in equity 
to the extent they may be applicable. 
Every receiver shall, within twenty 
days after his appointment, file in the 
clerk’s office a just and true inventory 
under oath of the whole real and per- 
sonal estate coming under his control 
or to his possession under his order of 
appointment. The receiver shall, at the 
expiration of three months from the 
date of his appointment and every 
three months thereafter unless the 
court otherwise orders, file in the same 
office an inventory and account under 
oath of his trust and of any additional 
property or effects which he has dis- 
covered or which shall have come to his 
hands since his appointment and of the 
amount remaining in his hands or in- 
vested by him, and of the manner in 
which the same is secured or invested, 
stating the balance due from or to him 


at the time of rendering his last ac- 
count, and his receipts and expendi- 
tures since that time, in the form of 
debtor and creditor. Whenever a re- 
ceiver shall neglect to file the inven- 
tory and account above required, the 
court shall direct a special order to be 
entered requiring the receiver within 
not more than twenty days after service 
of a copy of such order upon him per- 
sonally, or at his place of residence in 
case of his absence, to file such inven- 
tory and account and to pay out of his 
own funds the expenses of the order 
and the proceedings thereon, or that 
an attachment issue against him, di- 
recting the clerk with whom the order 
may have been entered, to cause a copy 
of the same to be served on the de- 
linquent and to certify his default to 
the court, if the terms of the order be 
not complied with. The court may grant 
leave to put the bond or recognizance 
of the receiver in suit against the sure- 
ties without notice to the sureties of 
the application for such leave. 

Committee Note: Adaptation of Equity 


Rule 74. Grants Court more discretion on 
time for filing reports. 


EXHIBIT 


REDDY keeps a table lamp 
burning all evening in an aver- 
age Florida home for only about 
a penny! Exhibits B” through 
“Z" (the dozens of other Sun- 
shine Services) average only 
pennies a day, too! 

HERE’S PROOF that electricity 
is still the biggest bargain in 
your budget! 


POWER & 
LIGHT COMPANY 
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THE BASIC PRINCIPLES OF THE LAW 
By DICKSON H. CARTER, of the Pensacola Bar 
(From an address before a religious group) 


I have been asked to speak on sume 
subject pertaining to the law. It oc- 
curred to me that you would be inter- 
ested in a talk on the Basic Principles 
of the Law. Though the subject is not 
strictly religious, I trust you will find 
in it something of interest, and histori- 
cal value. 

To my mind the study of the law is 
the greatest and noblest of all profes- 
sions, because it lies at the very root 
of our prosperity and happiness, and 
upon it human life and property rights 
depend. Blackstone, the father of our 
common law, once said “three classes 
of men should read law, the lawyer for 
his profession, the business man for 
business reasons, and every man for 
increased efficiency and his own pro- 
tection.” As for myself, I chose the law 
solely because of my great love for it. 

Now, to those of you who have never 
read law, I want to give a definition of 
what the word law comprehends. In its 
widest sense, as distinguished from its 
technical sense, law is a rule of action, 
prescribed by a superior and which the 
inferior is bound to obey. Thus we say, 
the laws of motion, of gravitation, of 
optics, of mechanics, and so on. In other 
words, when God made the Universe, 
and created matter out of nothing, He 
at the same time impressed certain 
principles upon that matter, from which 
it can never depart, and without which 
it would cease to exist. And when He 
put that matter into motion, He there- 
by established the laws of motion, to 
which all movable bodies must conform. 
The whole progress of plant life, the 
method of animal nutrition, digestion, 
and all other branches of vital economy, 
are not left to chance, or to the will of 
the plant or creature itself, but are 
performed and guided by certain rules 
laid down by the great Creator. We eat, 
drink, breathe, and digest our food by 
means of certain laws. All creatures, 
including those which have neither the 


power to think nor to will, must obey 
these laws so long as they live, for their 
very existence depends on that obedi- 
ence. 

And so it is with you people. None 
of you, not a single one of you, just 
happened to be here in the world. You 
were all made, and are compelled to 
live, in conformity to certain laws gov- 
erning human life. In a remote period 
of your existence, by some strange law 
of which you men and women know ab- 
solutely nothing, certain muscle matter, 
and flesh, and bone, were made, and 
grouped together in one mass. And then 
God, in His infinite wisdom and power, 
and glory and love, breathed into that 
mass of muscle matter, and flesh, and 
bone, the breath of life, and that mass 
moved, and you became living souls. 
Now these laws so made by God are 
known as the laws of nature, and when 
God created man, He laid down these 
laws of nature, whereby man’s free will 
was to some degree regulated and re- 
strained. 

And God also gave man the faculty 
of reason, in order that he might dis- 
cover and reason out the purport of 
those laws. So far as we know, man is 
the only form of life which God en- 
dowed with the faculty of reason. By 
means of it, he learned how to preserve 
fire, how to keep fire going, a thing 
which no animal has ever learned to do. 
Naturalists tell us that monkeys, the 
highest form of animal life known, will 
warm themselves by the fires travelers 
leave burning in the woods, but no ani- 
mal has ever been seen to add fuel to a 
fire to keep it alive. This knowledge of 
fire, which man learned through rea- 
son, was his greatest step out of sav- 
agery; it had more to do with his 
progress in civilization than any other 
known thing. All of this, he learned 
through this faculty of reason; and 
just as he discovered and learned how 
to reason with fire, so did he also dis- 
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cover and learn how to reason with law. 
For instance, many of us may not know 
just why lightning shoots from one 
cloud to another, and sometimes from 
one cloud to the earth, but there are 
men living today who have studied and 
reasoned out, and who do understand 
these things, and can show us that cer- 
tain laws are obeyed, even by the light- 
ning flash. Now, these laws of nature, of 
which I have spoken, being dictated by 
God himself, are superior to all others, 
are binding over all the world and at 
all times, and no human laws are of any 
validity whatever, if contrary to them. 


I pass now to law in its technical 
sense, in which sense it is most common- 
ly understood. In its technical sense, law 
is a rule of civil conduct, prescribed by 
competent political authority, command- 
ing certain things as necessary to, and 
forbidding other certain things as in- 
consistent with, the peace and order of 
society. It all began with a custom, 
known as the unwritten or common law, 
which originated in the common wis- 
dom, needs, and experience of society, 
and which finally became so established 
as to receive judicial sanction by the 
courts. 


In ancient times, before our present 
system of the law was developed, the 
only natural thing was for contestants 
to settle their personal disputes by phy- 
sical combat, that is, the savage and 
revengeful pursuit of the wrong-doer 
by the person wronged. This, however, 
gradually gave way to the more honor- 
able method of a formal challenge to 
fight, to which there later came to be 
annexed certain rules. It then became 
known as trial by battle. This mode of 
trial existed among almost all the Ger- 
man people, and was introduced into 
England, among other Norman customs, 
by William the Conqueror. In this mode 
of trial the parties themselves tried the 
question of right by physical combat 
and struggle. There were referees and 
rules of the game, but no determina- 
tion of the dispute on grounds of rea- 
son. The judges sat like referees at a 


prize fight, simply to administer the 
procedure, and rules of the game. The 
battle always began at sunrise. Having 
begun, if the wrong-doer was so far 
vanquished and overcome as not to be 
able or willing to fight any longer, he 
was adjudged to be guilty, and hanged 
immediately. But if he killed the person 
wronged, or could maintain the fight 
from sunrise until the stars appeared 
overhead in the evening, he was ad- 
judged to be not guilty and was ac- 
quitted. It was resorted to in the belief 
that God would give victory to him who 
was in the right. The modern duel is a 
relic of this form of trial. Up to only 
a few years ago, dueling was demanded 
in this Country for the sake of honor. 
As late as 1804, the distinguished 
statesman, Alexander Hamilton, lost 
his life in a duel. But through our pro- 
cess of reasoning, we have now abolish- 
ed the custom of dueling in this country 
as a relic of barbarism. 


There were in addition to trial by 
battle, other superstitious modes of 
trial known as ordeals, which were, as 
a general rule, either by fire or by 
water. The ordeals, likewise, merely in- 
voked the protection of God from the 
danger impending in the event one’s 
contention was right. Those who were 
tried by fire passed barefooted and 
blindfolded over nine hot, glowing, 
ploughshares, laid lengthwise at irregu- 
lar distances, or carried buring irons 
in their hands, and accordingly as they 
escaped without serious harm, were 
either acquitted or condemned. The 
water ordeal was performed both in 
hot and cold water. In cold water, the 
parties suspected were thrown into a 
stream or pond. If they floated they 
were held guilty! if they sank, innocent. 
The water, it was supposed, would re- 
ject the guilty, but receive the innocent 
into its bosom. And in hot water, if, 
after putting their bare arms or legs 
into scalding water, no hurt was visible 
three days after the operation, they 
were taken to be innocent of the crime. 
The two expressions, “to rake over the 
coals” and “to be in hot water”, both 
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had their origin in these ordeals. Some- 
times a person, for the sake of friend- 
ship, would undertake the ordeal for 
another, hence the expression, “to go 
through fire and water for another”. 
The trial by ordeal was not abolished in 
England until as late as 1219. But all 
these ancient modes of trial have long 
since been supplanted by the jury sys- 
tem, which now settles disputes by 
means of reason. 


In the primitive methods of settling 
disputes which I have mentioned, it was 
supposed that God would exercise his 
power in favor of the innocent. People 
in those days lived in the realm of 
imagination. They imagined many 
queer and strange things, and under- 
stood little of the daily phenomena 
which went on around them. 


But friends, let us not criticize too 
severely these ancient beliefs which 
people entertained in the early develop- 
ment of the law. The acknowledged in- 
tellectual leaders of the world, from 
ancient down to comparatively modern 
times, entertained beliefs which to the 
present generation would seem absurd. 
Homer, a Greek poet, who lived nearly 
two thousand years ago, thought that a 
comet brought disease, pestilence, and 
war. Roger Bacon, the most profound 
thinker of his day, thought that flying 
dragons existed in Europe, and that 
eating their flesh lengthened human 
life. Ptolemy, the great astronomer, be- 
lieved and taught that the earth was 
the center of the Universe, and that the 
sun, the planets, and fixed stars, all re- 
volved around it. Plato, a Greek philoso- 
pher who lived about 400 years before 
Christ, thought the earth was shaped 
like a cube, and likewise stood in the 
center of the Universe. Albertus Mag- 
nus, the most distinguished scientist 
of the thirteenth century, believed that 
a diamond could be softened in the 
blood of a stag. Francis Bacon, the 
wisest man of his time, believed that 
water, mixed with mud, decayed, and 
produced toads. Martin Luther, leader 
of the Protestant Reformation, John 
Wesley, the founder of Methodism, and 


William Blackstone, the father of our 
common law, all believed that witches 
rode broom-handles and practiced their 
evil arts upon us. Lord Hale, who pre- 
sided over the highest court in Eng- 
land, likewise had a full belief in the 
existence of witches. Joan of Arc, the 
famous maid of Orleans, claimed that 
she heard voices commanding her to go 
to the aid of Charles against the Eng- 
lish. Before the coming of Columbus to 
our shores, it was generally conceded 
that the earth was flat. In the history 
of this Continent, it will be remember- 
ed that Ponce de Leon was led to visit 
the new world, in the hope of discover- 
ing the fountain of youth. Let us neith- 
er condemn nor criticize too severely 
these ancient beliefs, which people at 
one time entertained concerning our 
judicial system. 


When, out of the midst of these 
primitive methods, came the trial by 
jury, it was the jury’s oath, or verdict, 
that tried the case, and what was form- 
erly tried by battle and ordeal or the 
method of force, is now tried by the 
method of reason. So, with the institu- 
tion of the jury system, we now find a 
new method of trial, one in which the 
process of reasoning predominates. 
There is an old saying “reason is the 
soul of the law’. Trial by jury is a 
matter of reasoning, pure and simple. 
It consists of a rational ascertainment 
of facts, under certain rules and regu- 
lations. A jury at common law consist- 
ed of twelve fair, competent, and im- 
partial men, sworn to render unani- 
mous verdict upon the evidence pre- 
sented. This right to a jury trial is 
now firmly established, and has behind 
it not only the force of the right as 
found in the practice of the common 
law, but is also guaranteed under the 
constitution of the United States, and 
of the several states as well. It is one 
of the most valued and sacred rights 
known to the law, and as such, has been 
written into the fundamental law of the 
land. 


Thus, my friends, stands this excel- 
lent system of trial by jury, which is 
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far superior to that of trial by battle, 
or by the ordeals of fire and water. It 
is the modern substitute for those 
formal and mechanical tests which 
flourished among our ancestors for 
centuries, and from which the trial by 
jury emerged. How this mode of trial 
came to swallow up the others, and be- 
come shaped into an instrument of 
modern procedure, is a long, but inter- 
esting story, and shows what a tre- 
mendous part the faculty of reason has 
played in the progress of our civiliza- 
tion. The jury system, as viewed today, 
is the product of an enlightened civili- 


Missing Heirs, Legatees 
or Owners 


Attorneys seldom have time or facilities 
to search for missing or unknown heirs, 
legatees, owners of property, and missing 
links in chains of title. 

Our international organization, estab- 
lished more than thirty-seven years, spe- 
cializes in such investigations, as well as 
searches for missing owners of dormant 
bank accounts, terminated trusts, real 
estate, and leaseholds. 


Our business is conducted upon a con- 
tingent basis; and we cooperate with at- 
torneys under ethical standards, without 
expense to the forwarder. Inquiries are 
solicited. 


WwW. C. COX & COMPANY 


208 South LaSalle St. Chicago 4, Ill. 


zation, and a public trial in open court, 
with the right of cross-examination of 
witnesses, before an impartial body of 
jurors, is the fairest means of investi- 
gating truth, and rendering justice, 
known to human skill and ingenuity. 
And while, at times, it may be a diffi- 
cult matter to produce sufficient evi- 
dence to compel twelve men to agree, 
and the jury system may sometimes 
let the guilty escape, it is thought 
better and wiser that some guilty per- 
sons should escape, than that an inno- 
cent person should run the risk of 
being punished. 


Someone Missing? 


We locate: 

Heirs to estates, 
Beneficiaries, 
Legatees and 
Property Owners. 


We compile genealogies 
and prove authenticity 
of next of kin. 


We have correspondents 
all over the world. 


Investigations made 
on a contingent or 
per diem basis. 


We cooperate with 
attorneys on an 
ethical basis. 


ALTSHULER 
GENEALOGICAL SERVICE 


920 Seybold Building 
36 N.E. Ist Street Miami, Florida 


PHONE: MIAMI—3-0960 
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OWEN S. ALLBRITTON, III and 
LEON WHITEHURST, JR., have 
formed the partnership of Allbritton 
and Whitehurst with offices in the 
Bank of Clearwater building at Clear- 
water. 


WILLIAM A. LORD has become a 
member of the firm of Winters, 
Foskett, Cook & Tylander at West 
Palm Beach. ALAN F. BRACKETT 
has returned from service with the 
United States air force and has re- 
sumed his practice as a member of 
the firm with offices in the Harvey 
Building. 

MARSHALL M. CRISER, 1951 grad- 
uate of the University of Florida, has 
become associated with Williamson, 
Gunster & Baugher at Palm Beach. 
lumediately after leaving law school, 
Mr. Criser served in the Army until 
March of this year. 

WILLIAM W. BLAKESLEE and 
GROVER C. HERRING have formed 
the partnership of Blakeslee and Her- 
ring, with offices in the Harvey build- 
ing at West Palm Beach. 

There’s a family relationship in the 
firm of Mann, Harrison and Stone at 
St. Petersburg. SAM H. MANN, 8R., 
and his son and daughter, SAM H. 
MANN, JR. and BETTIE MANN are 
in the firm. The father and the daugh- 
ter are graduates of Vanderbilt Uni- 
versity. The son graduated from the 
University of Florida in 1951. 


NORTON JOSEPHSON, who for- 
merly practiced in New York, now is 
associated with MAURICE WAGNER 
at Daytona Beach. 


JUDGE W. FRANK BLANTON of 
Dade County court has moved into his 
86th year on the bench. “Hew to the 
line and do what you think is right” 
is his prescription for long service on 
the bench. Judge Blanton was the 
subject of a feature story in The 
Miami Herald when he started his 
26th year. 


JACK STRAUGHN, Winter Haven 
attorney, has been elected President 
ot the Junior Chamber of Commerce, 
succeeding City Judge H. HAL 
CONNER. 

CIRCUIT JUDGES JOHN DICKIN- 
SON, O. L. DAYTON, JR., and VIC- 
TOR O. WEHLE were the principals 
in a weekly radio program, “Peerless 
Pinellas Presents” over station WTSP 
at St. Petersburg. They were inter- 
viewed by Moderator DAN HALL on 
the jury system of the courts. 


WILLIAM S. WALKER has resigned 
as assistant U. S. district attorney 
and now is associated in law practice 
at Jacksonville with AL SCHNEIDER. 


FRED B. NOBLE of Jacksonville 
received the honorary degree of Doc- 
tor of Laws from Washington College, 
Chestertown, Md., at commencement 
exercises. He graduated from the col- 
lege in 1902. The honorary degree was 
awarded for “outstanding services as 
an educator, lawyer and churchman.” 


ALBERT J. DATZ was elected presi- 
dent of the A. B. Weill Lodge of B’nai 
B’rith at Jacksonville. 


Former U. S. Senator SCOTT M. 
LOFTIN, Jacksonville attorney, has 
been elected chairman of the board 
of Gulf Life Insurance Co. He is a 
past president of the American Bar 
Association. 


PRESIDENT EISENHOWER has 
sent to the U. S. Senate the nomina- 
tions of JAMES K. GUILMARTIN of 
Miami, to be United States district 
attorney for the Southern District of 
Fiorida, and HAROLD CARSWELL of 
Tallahassee to be United States dis- 
trict attorney for the Northern Dis- 
trict of Florida. 


WILLIAM P. ALLEN of Bartow has 
been appointed a third circuit judge 
in the 10th Judicial Circuit. The others 
are Judge DON REGISTER of Winter 
Haven and D. O. ROGERS of Bartow. 
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LAWYERS’ TITLE GUARANTY FUND 


Phone 3-6444 


P. O. Box 2671 


Orlando, Florida 
(Copy prepared by Elmer O. Friday, Jr., Executive Secretary) 


During April members issued guar- 
antees to 444 Owners and 151 mort- 
gagees totaling $6,677,694.51. Aggre- 
gate contributions for the month were 
$16,126.85, $13,576.85 Additional and 
$2,550.00 Initial. Expenses for the 
month were $2,940.24. Net Additions 
to Fund Assets were $13,186.81. 


MEMBERS ISSUING THEIR 
FIRST GUARANTEES: 
Robert S. Florence, Miami. 
Edward N. Moore, Miami. 
Robert J. Ritter, North Miami. 
St. Julien P. Rosemond, Miami. 
Martin Yelen, Miami. 


FIRMS ISSUING 6 OR 
MORE GUARANTEES: 
Robert Baynard and James Baynard, 
St. Petersburg Beach, 39. 
Allgood and Altman, New Port 
Richey, 23. 
Byrd and Whitley, Delray Beach, 18. 
Sheppard & Woolslair, Fort Myers, 
17. 
Sutton and James, Fort Lauderdale, 
15. 
Falk and Ames, Miami, 10. 
McMullen & Goza, Clearwater, 8. 
Nowlin & Adams, Delray Beach, 7. 
Buckley & Windle, Fort Lauderdale, 
6. 


Jacob and Guthridge, Lake Worth, 6. 
McCoy & Love, Lake Worth, 6. 


INDIVIDUALS ISSUING 4 OR 
MORE GUARANTEES: 
Edward H. Levin, Miami, 41. 


William E. Hagearty, Miami Shores, 
18. 

Bart E. Sullivan, Pompano Beach, 12. 

Harry T. Newett, Delray Beach, 11. 

James H. Walden, Dania, 10. 

Herman I. Bretan, Miami, 9. 

Robert O. Ghiotto, Boca Raton, 9. 

Charles H. Crim, Fort Lauderdale, 7. 


Robert F. Cromwell, Riviera Beach, 
7 


Richard M. Sauls, Hollywood, 7. 
Ted David, Hollywood, 6. 

John Moore, Delray Beach, 6. 
William J. Castagna, Clearwater, 5. 


Robert F. Griffith, Jr., Boynton 
Beach, 5. 


Irving F. Kalback, Miami, 5. 
Sidney M. Lippmann, Orlando, 5. 
Z. D. Giles, Leesburg, 4. 

C. H. McWilliams, Coral Gables, 4. 


Frank J. Muscarella, Jr., Clearwater, 
4 


George L. Pink, Palm Beach, 4. 
A. N. Spence, Miami, 4. 
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LARGEST GUARANTEES 


John F. Cherry & H. L. Pringle, 
ISSUED: 


George J. Talianoff, Miami Beach, 
$169,000.00. 

Milton A. Friedman, Miami, $107,- 
500.00. 

English, McCaughan & O’Bryan, 
Fort Lauderdale, $95,000.00. 

Sheppard & Woolslair, Fort Myers, 
$95,000.00. 

Clyde H. Wilson, Sarasota, $84,- 
000.00. 

John Moore & Arthur T. Holloway, 
Delray Beach, $80,000.00. 

Philip Schlissel, Miami Beach, $75,- 
000.00. 

McMullen & Goza, Clearwater, $74,- 
000.00. 

Charles E. Booth, Daytona Beach, 
$70,000.00. 

McCoy & Love, Lake Worth, $65,- 
000.00. 

John Moore, Delray Beach, $65,- 
000.00. 

Richard M. Sauls, Hollywood, $65,- 
000.00. 

John Moore, Delray Beach, $56,- 
000.00. 

Nathanson, Oka & Spaet, Miami 
Beach, $53,000.00 

James M. Noel, North Miami Beach, 
$52,500.00. 

Egbert Beall, West Palm Beach, 
$52,000.00. 


Leesburg, $50,000.00. 

Richard M. Sauls, Hollywood, $50,- 
000.00. 

Sutton and James, Fort Lauderdale, 
$50,000.00 

Allgood and Altman, New Port 
Richey, $48,000.00. 

George B. Mehlman, West Palm 
Beach, $48,000.00. 

John G. Thomas, Coral Gables, $45,- 
350.00. 

Z. D. Giles, Leesburg, $45,000.00. 

Rogers, Morris & Griffis, Fort Lau- 
derdale, $45,000.00. 

Herman Wepman, Miami, $45,000.00. 


NEW MEMBERS: 


Albert E. Barrs, Jr., Fort Lau- 
derdale. 

Henry M. Cain, Miami. 

Sarino R. Costanzo, Miami. 

Harry J. Chadderton, Miami. 

Monroe Dixon, Miami. 

William D. Fabing, Miami. 

David A. Frank, Miami. 

R. Philip Haddock, Lakeland. 

Robert L. Leeds, Hollywood. 

R. Clyde Simmons, Wauchula. 

Stphen A. Spear, Fort Lauderdale. 

Eugene W. Sulzberger, Miami Beach. 

John R. Todd, Clearwater. 

Leonard H. Wolf, Miami. 


LAWYERS’ TITLE GUARANTY FUND 
BALANCE SHEET 


March 31, 1953 
ASSETS 


Current Assets: 


Cash on hand 


Cash in First National Bank at Orlando: 


General Fund 


Operating Fund 


Cash in Savings and Loan Associations 


Accounts receivable: 
Members’ initial contributions 
Less: Allowance for anticipated 

withdrawals 


Members’ additional contributions _. 


Accrued interest receivable 
Prepaid expense: 


$ 1,857.23 
$ 54,310.21 
2,324.33 56,634.54 
40,038.50 
15,263.00 
1,025.00 
14,238.00 


730.44 14,968.44 


751.04 


Office supplies and printed forms 
Unexpired insurance 
Prepaid rent 


2,163.99 
125.00 


266 FLORIDA LAW JOURNAL 


Travel advances 441.82 2,820.17 


Total Current Assets 
Investments: 
United States Government Bonds—21%2% 
Face value 103,000.00. Cost 
Other Assets: 
Utility deposit 
Fized Assets: 


Office furniture and fixtures 5,029.42 
5,595.67 


Less: Allowance for depreciation 1,443.56 


Net book value of fixed assets _ 


LIABILITIES 
Current Liabilities: 
Accounts payable: 
Due members for overpayment of 
additional contributions 30.42 
Members’ deposits 
on contracts pending...» 945.96 $ 1,359.81 
F.1.C.A. tax withheld from wages 74.55 
Federal income tax withheld from wages 529.70 
Accrued payroll taxes 74.51 
Total current liabilities 
RESERVES 


Reserve for Losses: $.30 per thousand— 
$118,400,358.80 guarantees issued 


NET WORTH 
Members’ Initial Contributions: 
Balance December 31, 1952 $ 92,608.75 
Add: New Memberships—Three 
months ended March 31, 1953 8,525.00 
Balance March $1, 1963 __...___________. $101,133.75 
Members’ Reserve: 
Balance December 31, 1952 106,239.18 
Add: Net Margin for the three 
months ended March 31, 1953 _...- 25,153.36 
Balance March 31, 1953 $131,392.54 
Less: Undistributed organization 
expense 12,857.20 $118,535.34 
Total net worth before provision 
$219,669.09 


Less: Provision for losses —___.................. 35,520.11 


Net worth after provision 


$117,069.92 


100,475.63 
10.00 


4,152.11 


$221,707.66 


$ 2,038.57 


$ 35,520.11 


$184,148.98 


$221,707.66 
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OFFICERS OF LOCAL BAR ASSOCIATIONS 


ida Law Journal, Box 1226, Tallahassee, 60 
BROWARD COUNTY BAR ASSOCIATION: Presi- 
dent Francis K. camped Lawyers Building, Ft. 
Lauderdale; Secr easurer Judge Dorr Davis, 
Court House, Ft. 
CHARLOTTE 


President 
George L. Brown, — Legal Building, Clearwater; 
Secretary William M Box 566, Clearwater: 
Treasurer B. J. Driver, 305 Whitcomb Building, 
Clearwater. 

CORAL GABLES BAR ASSOCIATION: President 
Sidney C. Kass, 178 Aragon ae Coral Gables; Sec- 
retary Edmund P. Russo, 163 Aragon Ave., Coral 
Gables; Treasurer William F. Sureit. Jr., 100 Miracle 
Mile, Coral Gables. 

DADE COUNTY BAR ASSOCIATION: President 
Walter Humkey, 1507 Biscayne Building, mi; 
Secretary Eugene A. Williams, 241 Shoreland Build- 

, Miami; Treasurer William W. Gibbs, 815 In- 
graham Building, Miami. 

DESOTO COUNTY BAR ASSOCIATION: Prest- 
dent Hugh G. Jones, 15 Oak Street, Arcadia; Sec- 
retary Halley B. Lewis, Box 590, Arcadia; Treasurer 
Wm. DiShong, P. 66, Arcadia. 

JACKSONVILLE B AR ASSOCIATION: President 
Guy W. Botts, 1712 Barnett National Bank Build- 
ing, Jacksonville; Secretary Delbridge L. Gibbs, 625 
Barnett National Bank Building, Jacksonville; 
Treasurer John 8. Dues, III, 1215 Barnett National 
Bank Building, Jacksonville. 

LAKE COUNTY BAR ASSOCIATION: President 
Harry E. Gaylord, Eustis; Secretary Judge Troy 
Hall, Tavares; Treasurer Roy Christopher, Mt. Dora. 

LAKELAND BAR ASSOCIATION: President Wm. 
G. Jennings, P. O. Box 1660, Lakeland; Secretary- 
oe Richard M. Naylor, P. O. Box 1660, 


and. 

LEE COUNTY BAR ASSOCIATION: President 
Norwood Strayhorn, Fort Myers; Secretary-Treas- 
urer Frank A. Pavese, P. O. Box 1523, 2121 
Presi- 


Fort Myers. 
MANATEE COUNTY BAR ASSOCIATION: 

dent George R. Hitchcock, County Judge, Braden- 

ton; Secretary-Treasurer Robert J. Marshall, Lloyd 

: Presi- 

dent Virgil M. Milbrath, Professional Building, 

Ocala; Secretary John Montgomery Greene, Box 
; Treasurer Wm. V. Chappell, 4 South 


MIAMI ASSOCIA’ President 
Harold B. Spaet, 350 Lincoln Road, Miami Beach; 
Secretary Gerald J. Klein, 420 Lincoln = Miami 
Beach; Treasurer Richard BE. Gerstein, Dade County 


MONROE COUNTY ON: \- 
dent Paul E. Sawyer, P. O. Box 571, Key West; 
Secretary-Treasurer Enrique do, Jr., 608 


y 
Whitehead Key West. 
NAPLES BAR ASSOCIATION: President Wm. D. 
Hixon, Box 552, Naples; Secretary-Treasurer Walter 
G. Sorokoty, 820- 5th Avenue, South, Naples. 
NASSAU COUNTY BAR ASSOCIATION: President 
A. G. McArthur, Fernandina; Secretary-Treasurer J. 


J. G. Cooper, Fernandina. 

OCALA BAR ASSOCIATION: gg Virgil L. 
Milbrath, Ocala; Secretary E. Musleh, Ocala; 
Treasurer W. v. Jr., 

ORANGE COUNTY 3B. TION: Presi- 
dent H. N. Roth, Metcalf Building, Orlando; Secre- 
tary Irving M. Felder, Lypar Building, Winter Park; 
Treasurer Ben F. Smathers, P. O. Box 353, Orlando. 

PALM BEACH COUNTY BAR ASSOCIATION: 
President J. Stockton Bryan, Jr., Comeau Building, 
West Palm Beach; Secretary Wiiliam A. Lord, Har- 
vey Building, West Palm Beach; Treasurer Charles 
H. Warwick, 3rd, Citizens Bldg., West Palm Beach, 


Associations, please notify The Flor-. 
eo that this list will be kept up-to-date.) 


PASCO COUNTY BAR ASSOCIATION: President 
Linton Tucker, Dade City; Secretary-Treasurer Wm. 
H. Seaver, P. O. 

PUTNAM CO 


SARASOTA COUNTY BAR ASSOCIATION: Pres- 
ident Thomas W. Butler, P. O. Box 2364, Sarasota; 
Secretary Lynn Silvertooth, Palmer National Bank 
re Sarasota; Paul Hanson, Sara- 
sota. 

SEMINOLE COUNTY BAR ASSOCIATION: Presi- 
dent George A. Speer, Jr., 113% Magnolia Avenue, 
Sanford; Secretary-Treasurer Karlyle Housholder, 
Housholder Associates, Sanford. 


Augustine; Secretary George B. Newton, P. 
563, St. Augustine; Treasurer James Holton, Law 
Exchange Building, St. Augustine. 

ST. LUCIE COUNTY BAR ASSOCIATION: Pres- 
ident E. K. Sumner, Box 230, Fort Pierce; 

Treasurer Charles B. Adams, Box 551, Fort Pierce. 

ST. PETERSBURG BAR TION: nig 
dent John C. Blocker, First Federal B 
Petersburg; Secretary George Coit, Jr., 100 tent 
Federal Building, St. Petersburg; Treasurer Charles 
W. Burke, Florida National Bank Building, St. 
Petersburg. 

TALLAHASSEE BAR ASSOCIATION: President 
Robert M. Ervin, Midyette-Moor Building, Talla- 
hassee; Secretary-Treasurer M. H. Williams, Christie 
Hall Building, Tallahassee. 

TAMPA & HILLSBOROUGH COUNTY BAR AS- 
SOCIATION: President William A. Gillen, Citizens 
Building, Tampa; Secretary J Miyares, 404 
Pranklin Street, Tampa; Treasurer Michel G. Em- 
manuel, Box 3238, Tampa. 

OLUSIA 


VOL COUNTY BAR ASSOCIATION: Presi- 
dent W. J. Gardiner, ‘Bex Be Daytona Beach; 
Secre -Treasurer Alfred E. Hawkins, 104 Bay 


tary-Treasurer 
Philip’s Professional Bldg., Winter Haven. 


FIRST JUDICIAL CIRCUIT BAR ASSOCIATION: 
President James B. Watson, Box 1706, Pensacola; 
Secretary-Treasurer Joe A. Cowart, Jr., P. O. Box 
1030, Pensacola. 

SECOND JUDICIAL CIRCUIT BAR ASSOCI- 
ATION: President Clinton Ashmore, Independent 
Life Building, Tallahassee; Secretary-Treasurer W. 
D. Doss, Citizens Bank & Trust Co. Building, 


PIFTH JUDICIAL CIRCUIT BAR ASSOCIATION: 
President Charles A. Savage, Jr., Robertson Build- 
ing, Ocala. 

EIGHTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Ira J. Carter, Jr., 12 East Nag 
versity Avenue, Gainesville; Secretary Frank 
Maloney, College of Law, University of Florida 

Edgar L. Johnson, 


Gainesville; Treasurer 
First Street, Gainesville. 

TENTH JUDICIAL CIRCUIT BAR ASSOCIATION: 
President B. G. Langston, Box 586, Lakeland; Sec- 
retary-Treasurer B. J. Langston, Box 586, Lakeland. 

TWELFTH JUDICIAL CIRCUIT BAR ASSOCIA- 
TION: President Hugh Gilbert Jones, 15 Oak Sreet, 
Arcadia; Secretary-Treasurer Scott Register, 205 
Morris-Pioneer Building, Bradenton. 

FOURTEENTH JUDICIAL CIRCUIT BAR ASSO- 
CIATION: President Harvie J. Belser, Bonifay; 
Secretary-Treasurer Amos Hudson, Chipley. 


dent James H. Millican, Jr., Box 89, Palatka; Sec- 
dent Earl D. Farr, Punta Gorda; Secretary-Treas- retary-Treasurer P. B. Huff, Abstract Building, 
urer Edward L. Gerson, Punta Gorda. Palatka. 
8ST. JOHNS COUNTY BAR ASSOCIATION: Presi- 
dent Amadeo A. Mei P. O. Drawer 801, St. 
| 
WINTER HAVEN BAR ASSOCIATION: President 
William 3B. Holland, Philip’s Professional Bidg., 
Magnolia, Ocala. 
MARTIN COUNTY BAR ASSOCIATION: Presi- 
dent Evans Crary, Box 845, Stuart; Secretary- 
asurer Harris Lowe’ Box 954, Stuart. 
cy. 
Court House, Miami. THIRD JUDICIAL CIRCUIT BAR ASSOCIATION: 


COMPANION SETS - FLORIDA LAW BOOKS 
MUSTS for every Florida Library | 


FLORIDA STATUTES ANNOTATED 


- Historical Notes . . . Court Constructions 
Kept constantly to date through Modern 
| Pocket Port Service. 


Sapp, Florida Pleading, 
Practice and Legal Forms Aounotated 


Unusual and Difficult Forms 


There are about 6000 Pleading, Practice Business 
and Commercial Forms commonly used in Florida, in- 
cluding mony unusual and difficult forms. Many of 
them have been approved by the Court. 


Keyed to F.S.A., each form corrying 
en FSA number. 


Write for prices and 
special combination terms. 


THE HARRISON 
LAW BOOKS 


93 Hunter Street S. W. P. O. Box 4214 Atlanta, Georgia 


